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Confidentiality Requirements for a Trade Secret and Its Management

Kazuko Takizawa

Abstract

In order to qualify as a trade secret, the Unfair Competition Prevention Law states that the
secret must satisfy three requirements: utility, non-obviousness, and confidentiality. To affirm that an
asset owner has kept the information in question secret, it iS necessary to demonstrate the proper
implementations of multiple basic information management practices, such as physical security
measures, although no single management practice is defined as critical. Today, it is not uncommon
for courts to judge on a case-by-case basis and draw their conclusions about the secrecy based in
part on the company's particular environment. This paper clarifies the type of information
management practices that many lawsuits call into question and other relevant and influential
factors, such as the nature of the information, the company’s size, and the circumstances surrounding
the alleged misappropriation, along with affirmed examples and criteria. Relevant US lawsuits and
the debates in favor of revisions to the Trade Secrets Management Guidelines are also discussed.
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