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1. INTRODUCTION!

From Jan 2006, all the EU member coun-
tries are obligated to implement Droit de
Suite in their national laws?. Droit de Suite is
the right that a part of the sales amount is
paid to the artist when the work of art is on
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resale.

Since the history started from France in
1920, the nations that have Droit de Suite in
their legislations exceed 45 in the world. In
the US, they don’t have the right in the feder-
al law but in California State law?®, enacted in
1976 and amended in 1982.

As the federal law, the implementation of
Droit de Suite was on the table for discussion
when the Visual Artists’ Right Act (VARA)
was enacted in 19904, however, the provision
was omitted at the end because it was so con-
troversial. Then the US Register of Copyright
implied the possibility of re-consideration in
case that EU implementation® is determined,
in their report.

In the situation that EU has harmonized in
Droit de Suite in 2006, are the words of the
US Register of Copyrights endorsed?

2. CALIFORNIA RESALE ROYALTY ACT

(1) Background

Katz said that the first major American
artist to suggest that artists should profit from
the increased value of their works was Grant
Wood”. Wood was angry to know that his
“Daughter of Revolution” became 4 times
more expensive than the amount he had sold.
When he made the next work in 1940, he
requested to the buyer to agree the payment
of 50% of the profit back to the artist at the
next trade of the work

After 30 years “The Artist’'s Reserved
Rights Transfer and Sale Agreement” was
made by Bob Projansky, a New York Lawyer;
and Seth Siegelaub, a dealer,. It is a sales
agreement including the resale royalty provi-
sion with the name of the work and the
details, signed between the artist and the cur-
rent purchaser. The contract demands the
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current purchaser, the owner, to pay the
resale royalty to the artist and to let the next
purchaser sign it and send back to the artist.
It had become known widely by the support-
ers of artists’ rights, though collectors and
dealers opposed to the right.

Also Charles Jurrist made a similar con-
tract but more realistic, and Ed Kienholz, a
sculptor, suggested another version, however,
neither was expanded to the actual use and it
was said that there is not any form proved to
be effective® for actually implementing the
resale right.

There are a few artists who make such a
contract for the resale royalty. In this
research, I had an opportunity to make an
interview with Mr. M.J.Bogatin, a lawyer of
California Lawyers for Artists, who uses the
same sort of contract as Projenski for his
clients when they sell their works. It is not a
common case, though.

After Grant Wood, Rauschenberg, a
painter, is the first artist who started a move-
ment for supporting the resale right, as his
work’s value raised drastically to 100 times? in
only 10 years after he sold. Alan Sieroty,
Assemblyman, heard the appeal by the sup-
porters; he made the draft for the act in Cali-
fornia and submitted it. After several revi-
sions the California Resale Royalty Act were
enacted!® in 1976 and become effective from
1st January 1977.

As Sieroty talked only with the supporters
of this right without any consultation of the
art-related people, it caught many museums,
collectors, and dealers, and artists in Califor-
nia by surprise!!. Various problems rose and
it was reformed in 1982!2.

(2) Characteristic of the Act
California Civil Code 986 prohibit the
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waiver except the case of the royalty exceeds
5%. The scope of protection covers sales of
fine art: original painting, sculpture, or draw-
ing, or an original work of art in glass, for 20
years after the death of the artist.

“Artist” is defined as the creator of fine
art, who is a citizen of the US or a resident of
the state for at least two years, when the
resale takes place. When a work of fine art is
sold at an auction or through a sales agent,
and when the sellers reside in California; or
the sales takes place in California, the sellers
(or the agent) must pay the royalty, except
that the work had been purchased by a dealer
(from the artist) in precedent 10 years when
they made resale. The royalty rate is 5% with
the thresholds of $1,000 in condition that the
purchased amount does not exceed the gross
sales price.

If sellers cannot locate the artists within
90 days for the payment of the royalty, they
need to transfer the amount to the California
Art Council (CAC). The money is deposited
in the State Treasury, and CAC attempt to
find the artists. After 7 years search in vain
and CAC cannot find the artist for payment,
the moneys would be used for the California
Art Building fund.

At the time of implementing the Resale
Royalty Act, the art community in California
was smaller than now and it was well known
who stays where, but not anymore. And vari-
ous researches are made for locating artists.
The development of the Internet contributes
to the search.

The CAC data shows that the total amount
sent to CAC by 11th Oct 2006 is accumulated
to $106,266.55, for over 159 artists, with over
190 works since the enactmet. In that, the
artists need to locate is 139, with 180 works,
and there were over 10 unknown artists with
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over 10 works, aggregated!? to $44,459.05.

In California, they don’t take the central
collection system like UK, and sellers pay to
artists directly by themselves. Therefore it is
not easy to know the volume of the actual
payment but to estimate from the amount
sent to CAC. Scholars and experts have
pointed out the fact that the act is not actual-
ly observed and now we can guess from the
amount CAC receives for locating artists that
the resale royalty payment is in a quite limited
level.

(3) Value of the Resale Royalty
Apart from the idea for or against the Cali-
fornia Resale Royalty Act, the status of the
law being a state law and out of the federal
law framework would cause some problems.
However, either condition the sales take
place in California or the seller or the agent is

California resident is not only making the law

ineffective, but also providing a disadvantage
to the residence in the state. The site of the
art market itself is not fixed like that of veg-
etables or fishes. To define the sales place
allows people to do the domestic forum shop-
ping in order to avoid payment. As for the
other factor being resident in California, you
can easily find the way to avoid it by selling
through a company out of Californial4. There-
fore in order to be protected completely by
the California Resale Royalty Act, the exis-
tence of a certain rule covering the whole US
would be mandate. In that meaning, the level
of the protection depends upon the other
states’ legislation as long as the federal law is
not enacted.

The other disadvantage attributes to the
reciprocal condition. Generally Berne Con-
vention is based on the policy of the national
treatment; and exceptionally. “Droit de Suite”
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is based on the reciprocal condition As the
US do not have the right in the federal law;
American artists are not protected in “Droit
de Suite” countries. It means that the artists
in California are not protected in Berne coun-
tries in spite of the existence of California
Resale Royalty Act.

On other hands, CAC has tried to register
the names of artists by requesting on their
website, however, not many artists apply it
because the resale royalty itself is not known
widely. The practice is carried out by CAC
and the numbers of artists needed to locate
have increased, on the other hands the budg-
et of the state for CAC has been decreased
year by year.

Also it is difficult for an artist to have
information!® about his own works and the
price for it. Although the law states that the
artists have the right to claim the resale royal-
ty, within three years after the resale takes
place, or within one year after he knows it,
there is not a system to notify the sales to
artists. There is no penalty for avoiding pay-
ment and artists themselves have to find the
people who do not pay the royalty and sue
them.

This is not the end of the problems. Even
the artists are located and notified their right
of receiving the royalty; some artists refuse to
receive because the amount is avoiding small,
some don’t want to be bothered for paper
works, and others refuse to inform their per-
sonal information.

The California Resale Royalty Act has
been criticized as there is a big loophole, and
some scholars call it “a dead letter”, however,
California is one of the biggest Art market
other than New York and it is meaningful that
such a law was enacted quite an early stage,
for protecting artists.
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Also, even the payments are not always
done, it is important that the resale royalty
has been paid in a certain extent until now.
We can say that California has the history of
Droit de Suite as the fact!®.

On the other hands, we can say that Cali-
fornia State law has an environment to obtain
the Resale Royalty system. California Civil
Code section 987 declares that the physical
alteration or destruction of fine art, which is
an expression of the artist’s personality, is
detrimental to the artist’s reputation, and
against the public interest. California Penal
Code section 536 States the penalty as misde-
meanor when a false statement of the price or
the quantity is made for the sales of art works.

3. ART RESALE ROYALTY IN US

(1) Draft of the US Resale Royalty Right

There were several attempts to implement
“Droit de Suite” from the 1960s, but in vain.
The latest opportunity when the discussion of
implementation took place was late 1980s.
The resale right provision used to be included
in the Visual Artists Right Act (VARA), enact-
ed in 1990, at the first place, however, it was
cut out in the final draft, and a research!” was
ordered to Register of Copyrights.

Register of Copyrights issued the report in
1992, which denied the resale royalty as the
best remedy for artists but said that a differ-
ent conclusion might be in order if EU take
the way of harmonization in “Droit de Suite”s.

Shira Perlmutter states that the support-
ing ideas were taken as the “vocal minority”
from the beginning in the report. Compared
with the voice of opponents mainly consist of
the art purchaser, seller, and user of art in
business, the supporters’ voices were not
taken up in balance, which are artists, artists’
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organizations and lawyers working for artists.
In her analysis, she pointed out the stylistical-
ly negative tone and stated “Well before
reaching the Office’s conclusions, the out-
come seems predetermined??.”

(2) Opposition to the Resale Right

There is the famous caricature of Forain
those poor children of an artist look into an
auction house hammering their father’s work.
Is it real or fake?

It is a myth of Droit de Suite since 1920
and Professor Merryman calls it as “folklore”
and denies the reality?®. The artists, who
receive the resale royalty, being not poor but
affluent, have already been the meritorious
artists by the time when they receive the roy-
alty.

In addition to that, Professor Merryman
takes the opposing idea to the resale right
saying that it would not be an incentive for
artists. He makes a segmentation of art mar-
kets into the primary market for the artists to
sell, and the secondary market for the buyers
to resell. He points out that the primary mar-
ket is the most interesting market for artists
for getting the direct income, while the sec-
ondary market would not be a resource of
earning by the resale royalty?!. The total
amount spent for purchasing arts in the mar-
ket is fixed, as the macro perspective, and the
raise of the trade cost caused by the resale
royalty would make the sales shift to the alter-
natives without such a cost. For example
avoiding the sales in Paris and Shifting to New
York.

My point of view is that the Secondary
market has an influence to the Primary mar-
ket, and vice versa. Each market does not
exist independently but mutually reflecting
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the other’s movement. The raise or drop of
the secondary market would make simultane-
ous impact to the primary market. In that
meaning the Secondary market cannot be
ignored by the artists.

Concerning to the idea of decreasing the
trade opportunities due to the additional cost,
the resale royalty, the works of art is luxuri-
ous good and the price elasticity for purchase
is smaller compared with consumer good,
therefore the maximum 5% additional cost
would not make a big difference in their deci-
sion making to buy. Imagine that in a trade of
a masterpiece, even when the amount equiva-
lent to 5% is not too small to ignore, the buyer
would not abandon the purchase with the rea-
son of this additional cost.

On the other hands, there are middle-class
artists, whose works may be replaced to an
alternative with the equivalent price level; the
main interest of these artists can be the Pri-
mary market, as Professor Merryman says.
On the other hands, even if his works are
“available to alter” currently, he may develop
to be an artist to make important works in
future. To receive the royalty in the process
of the artists’ growth, would also inform him
the sales were made, and to whom the work
belongs now, and the current value in the
market which encourage the artist for another
creation.

Professor Merryman explains that the
raise of the value is equivalent to enlarge the
domain of the art industry, which consists of
collectors, dealers, museums and auction
houses, to be called “players”. A popular and
valuable work of art is made by the promotion
and support of each player of the industry,
and the increase of the supporters toward the
work means the raise of the value. In other

words, the value of the artist is measured by
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the width of the domain in the art industry.
The discussion reaches to the conclusion that
artists should not be the only people to be
protected in the industry.

My objection toward the Art Domain The-
ory is that the existence and the contribution
of artists are incomparably bigger than any
other players. Without the existence of
artists, the art industry itself cannot exist. In
the actual art trade world, it is apparent that
the players take part in quite an important
role; however, without the works of art, they
cannot exist themselves. On contrary, by pro-
viding more protection toward artists, as the
result, the art industry can get the contribu-
tion from artists by producing good works.

(3) Potential of implementing the Resale
Right in US

Does the day come when US have the
resale right legislation? Common Law coun-
tries have their own situations differently.

By the EU harmonization, all the member
countries (should) have started the protec-
tion with their national legislation for the liv-
ing artist since 2006. UK enacted in Febru-
ary, slightly in delay. They set the threshold
as 1,000euro with 4% royalty. The collection
is made as the central collection system. Ire-
land enacted in June, 6 month behind the
deadline, imposing 4% with 3,000euro thresh-
old. The enactment itself was the urgent mat-
ter and the collection systems and details
would be decided later.

On the other hands Australia, which has
the problem of Indigenous, had studied and
discussed quite a long time. Then the Aus-
tralian government announced the new initia-
tive for supporting the visual artists®>. The
initiative consists of the training package to
help the artists enhance their engagement
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T A MIBRMEDSHE I N B HARZL
THKRDLDPES I e FLIKRBEZFEOEL T
bHEEIIHA TH 5,

EUN—FF A ¥—T 3 VITLoT, &
BETI K EETHFT LT —T 4 A D&
T MEVZ X A3 % 20064E & ) BIAG L 720 3
Eo¥a, BS54 LB T20064E 2 A
WCHifT SN Twb, wmIEAHAZ 1000 —1 &
L, 4%DEEMEIHRIN, RREIS 2T
Lk oTWhb, TANVT v FIERERELD
20064F 6 HICHifr & u7zo KA 1E 3000
-0, BIEIZ4%E LTS, LHLE
DOWEZ DS DPVANNT W71, B
DOFHIZOVTIEVEZREL TR,

—FHF—=ZA I T T, TR Y =RE
M D & ) REFEMFIITHONTE 295,
KEFIB RMEAC D o THE M ENEE O
BALER 22T B L Twb, ZOBKTIE
T—74ANDREENT — MG EORKE
S B 72 0DHEBE TS L ETERY V=
OT — MEFERBO-OTHEISMEN TN S,

WRINT, 7—54 A M ESEROBOEID
WRDHNN—FF 4 ZENT0 L ITHRD

— 184 —



with the commercial arts market; and the sup-
port to strengthen the significant Indigenous
arts industry, with a certain budget.

Besides the link between the artist and the
work is recognized and EU decided to harmo-
nize for this right, in US, the concept of the
resale right is nothing but a cost of the art
trade, in other words, a bonus for the artist
even after the transfer of the ownership of the
work, without a reason. Unless US is con-
vinced with their rational explanations, it
would be very difficult to think that they
would sacrifice the economic development of
their art markets for this right.

UK and Ireland could not help accepting
the right as members of the EU. As for US,
the potential of the implementation would be
borne only with the external pressure like the
necessity of participating some international
treaties or international negotiations with EU.

p=3

1 Throughout the whole visit, I was granted
great supports of all the people I met. Pro-
fessor John Henry Merryman of Stanford
Law School kindly accepted my visit and
discussion. I am grateful with his sugges-
tions with respect. Also, I thank Ms. Patricia
Milich of California Art Council; Ms. Ellen
Tyler and Ms. Amy Kaizuka of California
Lawyers for Arts; Mr. M.J. Bogatin, a lawyer
who belongs to C.L.A; Mr. Naoki Iguchi, a
NY lawyer, who introduced me to Professor
Merryman.
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2 All the member countries are obligated to
start the protection for the living artists by
2006, and all the artists by 2010, including
deceased artists.

HAE R DFVEH DWW TIZ 20064E, Btk
DEEH D EH LT TOENH ORI 2010
FEEMRE LTS,

3 At the time of the enactment in California,
there were some movements in other states.
The draft made in NY was similar to Califor-
nia’s but included graphic arts and with the
royalty rate of 10%. Also there were drafts
in Ohio and Illinois in discussion, however,
there is not any other states, which has this
right other than California.
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7+ V=T PAIZIE v Gordon P. Katz,
Copyright Preemption Under the Copy-
right Act of 1976: The case of Droit de
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Suite, 47 The George Washington Law
Review, 203 (Nov. 1978)
4 John H.Merryman, Law, Ethics and the
Visual Arts, p468

5 Shira Perlmutter, Resale Royalties for
Artists: An analysis of the register of
copyrights’ report, 40 Journal of Copyright
Society of the USA, (winter 1992)

6 Katz, op. cit. p204

7 Grant WOOD (1891-1942), a painter born
in Iowa. His main works are “American
Gothic” and “Daughters of the Revolution”.

777 b2y R (1891 -1942), 74 %
THAEFNOME K, FEMEMIT“American
Gothic” & “Daughters of the Revolution”s
8 Merryman, op. cit. p500
9 Rauschenbrg sold his work, “Thaw”, in
1958 with $900, but in 1973, the buyer resold
with $85,000.

Rauschenberg (& 1f il D “Thaw” % 1958 4F- 12
900 KOV CTFRIK L7248, 19734 DHREITB W
T1Z85,000 KV iZ7 o Twiz,

10 California Civil Code §986 enacted 1976,
effective 1977, amended 1982

11 Merryman, op cit. p474-475

12 By this reform, the agent of the seller is
added as the payer, and the waiver is
allowed in written. The scope of protection
was defined as the fine art, and art in glass
was added. Also post-mortem condition was
described.
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13 The 10 unknown artists include a case
that $30,000 was paid for all the works in a
building. And the number of the artists and
the works are not fixed.
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14 These conditions are not a problem as a
national law with a border or nationality.
INSOEMIE, EIEIIBWTULMEI S
LRVEEREEICL 2 EIMETH S,

15 California Penal Code 536 states that if the
false statement of the price of the sales or
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quantity is made, a fine of min. $200 upto
$1,000, imprisonment min 10 days to 6
months, or both would be imposed. Also
536a states the right of the artists that they
can request the name and address of the
purchaser, by written.
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W%, California Penal Code 536, 536a

16 There are various nations, for example in
EU, that they have the national laws for
Droit de Suite, but not actually enforced. In
2006, they had to reconsider the situation
due to the EU harmonization, and you can
possibly see the same solution in California
(or even in U.S) in future
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17 Register of Copyrights, Droit de Suite:
The Artist's Resale Royalty (1992)

18 Perlmutter, op cit. p286

19 Perlmutter, op cit, pp287-288

20 John H. Merryman, The proposed gener-
alization of the Droit de Swite in the
European communities, p7, The Intellec-
tual Property Institute (1996)

21 Merryman, op.cit. p4-6

22 In Australia, they have discussed whether
to implement Droit de Suite into their legis-
lation, but they concluded not to take it this
year. Alternatively they announced new
support plan for visual artists for 4 years
from 2006. As the reason why they aban-
doned Droit de Suit legislation, they said
that most of the Australian artists do not
have their Secondary Market, and the others
who get the advantage from the right have
already been rich enough.
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BALEZ A v MIRETEZVEVS B
D 7% 572 http://www.minister.dcita.gov.au/
kemp/media/media_releases/new_support_
for_australias_visual_artists
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