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Projansky contract 161
AGREEMENT OF ORIGINAL TRANSFER OF WORK OF ART

Artist: Agent: Address:
Purchaser:
Address:

WHEREAS is acting as Artist's Agent for sale of that

certain work of art ("the Work"):

Artist;
Title:

Media:
Year:

WHEREAS the parties seek to transfer ownership of an original work of art subject to
the artist having certain rights in the future economics and integrity of the subject work, the
parties hereto mutually agree as follows:

1. SALE: Artist Agent(s) hereby sells the Work to Purchaser at the agreed value of
$
2. RETAINER: If purchaser in any way whatsoever sells, gives, or trades the Work, or, if it is
inherited from Purchaser, or if a third party pays compensation for its destruction, Purchaser (or
the representative of his or her estate) must within thirty (30) days:

(a) Pay artist fifteen percent (15%) of the “Gross Art Profit,” if any, on the transfer; and

(b) Get the new owner to ratify this contract by signing a properly filled-out
"Transfer Agreement and Record" (TAR); and

(c) Deliver the signed TAR to the artist's representative.
"Gross Art Profit" for this contract means: "Agreed Value" on a TAR less the agreed value as set
out in paragraph 1 above or on a prior TAR if there has been a previous transfer of the Work
after this original transfer.
"Agreed Value" is to be filled in on each TAR as the actual sales price if the Work is sold for
money or the fair market value at the time of transfer if transfer occurs in any other way than
monetary sale.
3. NON-DELIVERY: If the TAR is not delivered in thirty (30) days, artist and/or his/her agents
may compute "Gross Art Profit" and artist's 15% using the fair market value at the time of the

161 California Lawyers for Artists
The Law Offices of Bogatin, Corman & Gold  M.J.Bogatin
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transfer or at the time artist discovers the fact of said transfer, seller of the Work to be
responsible for any “Gross Art Profit” thereby ascribed.

4. NOTICE OF EXHIBITION: Before committing the Work to a show, Purchaser must give
artist or their representative notice of Purchaser’s intent to so commit the Work including all
details of the prospective show.

5. PROVENANCE: Artist's Agent will furnish Purchaser and upon request, his or her
successors, a written history and provenance of the Work, based on TARs and the best
available information.

6. ARTIST'S RIGHT TO BORROW: The artist reserves the right, upon written notice of ninety
(90) days, to borrow the Work from the Purchaser or their successors in order to include it in a
public exhibition of the artist's works. The Purchaser shall have the right, before permitting the
artist to borrow said work, to demand submission, by the artist or by the exhibiting institution, of
documents evidencing adequate insurance coverage on the Work and prepayment of shipping
charges to and from the exhibiting institution.

(a) Artist shall not be entitled to borrow the Work more than once in any twelve-month
period or for any single period longer than six (6) weeks.

(b) If the artist borrows the Work for inclusion in a public exhibition, it shall be their
responsibility to ensure that the exhibiting institution identifies the Work as belonging to
Purchaser.

7. NON-DESTRUCTION: Purchaser will not permit any intentional destruction, damage or
modification of the Work.

8. RESTORATION: If the Work is damaged, Purchaser will consult with artist before any
restoration.

9. RENTS: If the Work is rented, Purchaser must pay artist fifty percent (50%) of the rents
within thirty (30) days of receipt of same.

10. REPRODUCTION: Artist expressly reserves all rights to reproduce the Work.

11. NOTICE: A notice, in the form below, must be permanently affixed to the Work, expressly
providing that ownership of the work is subject to this contract and the provisions contained
herein.

12. TRANSFEREES BOUND: Any subsequent owner of the Work after Purchaser is bound to
all the terms of this contract as if he or she had assigned a TAR when they acquired the Work.
13. EXPIRATION: This contract binds the parties, their heirs and all their successors in interest,
and all Purchaser's obligations go with ownership of the Work for the life of the Artist and Artist's
surviving spouse plus twenty-one (21) years, except the obligations of 4, 6 and 8 which shall last
only for the Artist's lifetime.

14. ATTORNEY'S FEES: In any proceeding to enforce any part of this contract, the aggrieved
party shall be entitled to reasonable attorney's fees and costs in addition to any available
remedy.

15. MORAL RIGHT: Purchaser and their successors will not permit any use of the artist's
name or misuse of the Work which would reflect on his reputation as an artist or violate the spirit
of the Work.

16. ARBITRATION: The parties hereto agree that any controversy arising out of this
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agreement shall be submitted to final and binding arbitration. The arbitrator shall be selected in
accordance with the rules of Arts Arbitration and Mediation Services, a program of California
Lawyers for the Arts. The arbitrator's award shall be final, and judgment may be entered upon
it by any Court having jurisdiction thereof.

Date: Artist Agent: Purchaser:

TRANSFER AGREEMENT AND RECORD

Title:
Dimensions: Year:
Media:

Ownership of the above Work of Art has been transferred between the undersigned persons,
and, the new owner hereby expressly ratifies, assumes and agrees to be bound by the terms of
the Contract dated between:
Artist: Agent: Address:

and

Purchaser:

Address:

Agreed Value (as defined in said Contract) at the time of this transfer:
$

Old Owner:

Address:

New Owner:
Address:

Date of this transfer:

SPECIMEN NOTICE

Ownership, transfer, exhibition and reproduction of this Work of Art are subject to a certain
contract dated between:

Artist’'s Agent:
Address: , and
Purchaser:

Artist's Estate has a copy.
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Cut out, affix to Work

NOTICE

Ownership, transfer, exhibition and reproduction of this Work of Art are subject to a certain
contract dated between:

Artist’'s Agent:
Address: , and
Purchaser:

Artist's Estate has a copy.

48




1V

49



100

14 3

162

162 Janet Ibbotson, Opinion — Droit de Suite — Why the EC Directive Should be Supported,
issue 63 Copyright World, pp25-27 (Sept 1996)
50



VS
163

164

165

30
$15,000 1
$5,000
166

10 $15,000 $5,000
167

163

Sherman, op.cit. p56; Hauser, op.cit. p17; Jacques-Louis Duchemin, Le droit de suite aux artistes,
LXII R.I.D.A., p78 (1969); Wladimir Duchemin, Le Droit de suite, LXXX R.I.D.A., p4 (1974)
164 Jacques Duchemin, op.cit. p78-79

165 Monroe Price, op cit. p1346
166

167 55 1913

o1



168

19 169
170
20
168
169 p16-24
170 Catalogue Raisonné
17 18
17
2009 1
15 artscape HP http://artscape.jp/dictionary/modern/1198293_1637.html

52



3)

122

122

122

(d)

53



A~ N N~~~
~N O
~— ~— ~— ~— ~— ~—

2.
3.
(pédagogique) (scientifique)
(revues de presse)
172
1957 "

171 122 5 1 3 (d)
judiciaire

172 4)
173 Henri Dubois
174 122 5 1 3 a,b,c

41 3 4

3 a

(critique)

(information)

(3

(3

1957

122

10

122

5

(polémique)

174

1961

1

p28

171

3

vente

1957

54



122 5
41 3
4
a)
177
7 7
179
175
176 122 5 9 (i)
177
178 Edouard Vuillard(1868-1940)
179

1 4
(parodie)

178

SPADEM

(pastiche)

175

Antenne 2 v. SPADEM

1990 p166-167

122

4

1 4

(caricature)

5

2

SPADEM

Yves Gaubiac, La liberte de citer une oeuvre de I'esprit, 171 RIDA, Jan.1997, p14

CDPA

31

176

1992

55



180

181 182
183
122 5
184
122 5 1 3 analyse
quotation detail
fragment excerpt extract
Copyright Designs and Patents Act 1988 - CDPI 3
28 57 fair dealing

180 6.7 9.79

Jacques Louis David
(1748-1825) “Sacre de I'empereur Napoléon ler et couronnement de I'impératrice Joséhine a
Notre-Dame de Paris, 2 décembre 1804”, Musée du Louvre
181 Gaubiac, op.cit. p24
182

183 122 5 3 (d)

184 Gaubiac, op.cit. p44
56



28

185

185 CDPA S.30(1)
186 CDPA S.30(2)
187 CDPA S.30(3)

29

186

31

187

57



31
188 31

1 189

107
107 106 106A

106

~ A~~~
» N
~— ~— ~— ~—

190
191 192
193

194

195

Art Rogers
196

188
189

190
191
192
193
194
195
196

equity
Robert Gorman, Jane Ginsberg
638
Copyright Law of US, Section 107
Copyright Law of US, Section 107(1)
Copyright Law of US, Section 107(2)
Copyright Law of US, Section 107(3)
Copyright Law of US, Section 107(4)
Roger v. Koons, 751 F.Supp.474 SDNY 1990, 960F.2d301 2d Cir.1992
Jeff Koons (1955 - )

58



transformative
14

197 Andrea Blanch

transformative
198

122 5 1 3 (d) 1997

197 Blanche v. Koons, 05-6433-cv 2d Cir.2006
198 Simon Stokes, Art & Copyright, Hart Publishing, 2003, p138
199 Blanche v Koons

199

59



vente judiciaire

200 vente forcée

vente aux encheres)
volontaire

vente sur saisie

ministérial commissaire priseur
EU
2000 7 10 642
122 5 1 3 d
201
122 5 1 3 (d)
1
d’'occasion %
204
205
321 3 1
321 3
122 5 1 3 (d)
200
201 Pierre Sirinelli, Propriete litteraire et artistique, dalloz (2003) p83
202 op.cit.p285-290
203
op.cit.p286
204 op.cit.p286
205 op.cit.p286

vente

officier

320

202

bien

36 2

60



1991

206 1986 12 8
Loudmer
Fabris
1957 40
ADAGP
ADAGP
63
(€H)
@)
207
2001 EU
208 1988

209

206 Fabris v. Loludmer, Jan 22, 1991 Cour de Cassation

207 Simon Stokes, Art & Copyright, p 55

208 2001/29/EC Article 5. 3(j) use for the purpose of advertising the public exhibition or sale of

artistic works, to the extent necessary to promote the event, excluding any other commercial use;
5 3 )

209 Viscopy
Viscopy
61



113 (¢)

113

@ () (o) 106

()

113
2009 6 19 47 2
47
47 2
26 2 1 26 3

Owen Morgan, Advertising works of art for
sale — copyright or contract?, 14 AIPJ 21 (2003) p22
62



EU 2195001
211 5

212

213

214

EU 2001/29/EC
215 2001/84/EC

210 2001/84/EC
211 2001/29/EC

212 Article 5, 3(j) use for the purpose of advertising the public exhibition or sale of artistic works,

to the extent necessary to promote the event, excluding any other commercial use;

213 2001/84/EC Recital 4
214 5 1 2

215

Edited by Thomas Dreier and P. Bernt Hugenholtz, Concise European Copyright Law, Kluwer Law
(2006) p380

63



216

1)
217
218
1973 1977
500
1977 54
30
219

1,063 220
216 33 1

2 33

217 John H. Merryman, The proposed generalization of the Droit de Suite in the European
communities, The Intellectual Property Institute, p7 (1996)
218 Tom Camp, Art Resale Rights and the Art Resale market : An Empirical Study , vol 28
Bulletin of the Copyright Society of the U.S.A. (Oct1980-Aug1981)
219 (Jeffery Wu)

Jeffery C. Wu, Art Resale Rights and the Art Resale Market: A Follow-up Study, vol.

46, No 4, Journal of the Copyright Society of the USA (Summer 1999)

220 David Throsby and Virginia Hollister, Don’t give up your day job:an economic study of
professional artists in Australia, Australian Council (2003)
64



221

221

222

(author’s right / Droit d’auteur)

222

14

65



EU
EU 3,000 12,500
223 3,000

DACS(Design and Artists Copyright Society) 2005-2006

2006 2
7 59 21,295 8 88 44,284 9 76
58,144 224 1,000
50 225
2
14 3
226
223 EU 3,000
3 1500 6 300

WIladimir Duchemin, La Directive Communautaire sur
le Droit de Suite, 191 R.I.D.A. p72 (2002)

224 2007 7 1 250 1450 2009
2009 M 150 870

225 26 1

226

66



2001/84/EC

50

50

9

70
70

EU

EU

50

67



(Primary Market) (Secondary Market)

227

228

Viscopy 2004 4 229

1920
230

227 Merryman, The proposed generalization of the Droit de Suite in the European communities,
p4-6

228

21 COE pp182-184 2006

229 Evaluating the Impact of an Australian Resale Royalty on Eligible Visual Artists, reported by
Access Economics Pty Ltd, for Viscopy Ltd. (2004)

230 2006 1 DACS

68



2002 222
2005 288.33
2007 480
1
6 3
48

EU 2001/84/EC

231

231

The European Fine Art Foundation (TEFAF)
232

2003 186.31 2004 243.85
2006 433
2002 2
41 30 3
5 8
2006 52

232 Clare McAndrew, The International Art Market, TEFAF 2008
Clare McAndrew,, Globalisation and the art market, TEFAF 2009

69



234

235

233

234

235

The Artist's Resale Right Regulations 2006, chapter 13 EU

233

2001/84EC

14

70



71



1)
Rauschenberg 10 100
236
Alan Sieroty
1976 Resale Royalty Act®’ 1977 1 1
2%8 1982
239
5% 240
20
2 241
10 1,000
242 5%
236 Rauschenberg "Thaw” 1958 900 1973
85,000 Il P37

237 California Civil Code §986 enacted 1976, effective 1977, amended 1982
238 Merryman, Law, Ethics, and the Visual Arts, p474-475
239

240 5
241 California Civil Code, section 986 (Law of Sept.22 1976 as amended by law of March 11,
1982) (c)(1)
242 1,000 California Civil Code, section 986 (Law of Sept.22 1976
as amended by law of March 11, 1982) (b)(2)

72



90

5 (CAC)
243 CAC
244
245
2006 10 M CAC
106,266.55 159 190
139 180 $61,807.50
10 10 44.459.05 246

247

248

243 California Civil Code, section 986 (Law of Sept.22 1976 as amended by law of March 11,
1982) (a)(3), (4)

244 California Civil Code, section 986 (Law of Sept.22 1976 as amended by law of March 11,
1982) (a) (5)

245 2006 CAC

246 10
30,000
CAC

247
248



987

EU

EU

CAC

CAC

249

536

2006 1
2005

249
$200

536
$1,000 10 6
536a
California Penal Code 536, 536a
74



250

2005

2 149
2005 12 15 251
%2 2006 2 13 14
2006
DACS 232006 13
EU
1994 EU 2.5
1999 5
28
2005
2006
2006
3 2010
2008 12
2010 70
250 Kathryn Graddy, and Stefan Szymanski, Scoping Study: Artist's Resale Right (oct 2005)
251 Simon Stokes, Artist's Resale Right, IAL (2006) p22
252 Artist’'s Resale Right Regulations 2006
253

DACS

18

75



2012 254

4
WIPO EU
2
1)
2008 10 3 2008 2009 7 1
2009 9 8
2009
255
256 257
1,000 258 EU
3,000 EU 1/6 EU
5%
70 259
11
1 1
254

http://www.ipo.gov.uk/about/press/press-release/press-release-2008/press-release-20081219.htm
255 6, DIVISION 1, PART 2

256 7(2), DIVISION 1, PART 2
257

258 2009 3 6 1000 504
259 EU
2006 2010
70

76



262

263 1 20 264

40

1

51 31

51
Section 51: The parliament shall, subject to this
constitution, have power to make laws for the peace, order and good government of the

commonwealth with respect to:- 31

(section 51(xxxi): The acquisition of property on just terms from
any state or person for any purpose in respect of which the parliament has power to make

laws:) 51 31
265
31
260 ARTS LAW CENTRE — ALC 35
5000
2008 11
2009 1 23
261 (CARR - The Coalition for an australian resale royalty)

Viscopy, Australian Copyright Council, The Arts Law Centre of Australia, The National
Association for the Visual Arts, Copyright Agency Limited, CISAC
262 Viscopy 20
SUBMISSION ON RESALE RIGHT FOR VISUAL ARTISTS BILL 2008, P3
263 Visual Arts Copyright Collection Agency - Viscopy
264 CLIFORD POSSUM TJAPALTJARRI
1977 1 200 19 36,000
11 2,400,000
265 The report of the House Standing Committee 2.40
7



2008 51 31
11

11
266

267

268

Morseburg v. Balyon 269 1909 27

preemption

Goldstein v.California 270

EU

11 271
resale royalty

resale royalty arrangement
272

273

EU

266 The report of the House Standing Committee 2.45
267 Paul Lewis, The resale royalty and australian visual artists: painting the full picture, 8 Media
& Arts Law Review 306 (2003) p10

268 Paul Lewis, ibid. P10

269 Morsberg v. Balyon 621 F.2d 972 1980
270 Goldstein v. California 412U.5.546 1973

271 resale royalty scheme
272 1
273 Lilian de Pierredon-Fawcette, op.cit. p21
78



274

275

2006
2006

1

14

14 3 2

EU 7 1 EU
EU
EU
EU

11 EU

274 2001/84/EC, paragraph 3
275 6, DIVISION 1, PART 2
79



2)

276

2007 2008

2007 EU

2010

50
277

278

1994

276
2007

277 Copyright (Artists’ Resale Right) Amendment Bill 204H(1)
278 Copyright (Artists’ Resale Right) Amendment Bill 204A
279 Copyright (Artists’ Resale Right) Amendment Bill 204A

2009

50

279

80



1)

280

1899 4 18 7 15
30
281
282
283
284
285
286
14 3
280 ( ) 2004 pp53-54
281
282 1791 1793
1791 5
1793 10
De Pierredon-Fawcette, op.cit. p1
283 De Pierredon-Fawcette, op.cit. p2
284 De Pierredon-Fawcette, op. cit. p2
285 1905
1909 1000
De Pierredon-Fawcette, op. cit. p3
286 p54

81



FTA

2) 47 2
2009 6

47 2

47 2
a)

2008
34

287 IV 2

286 http://koubai.auctions.yahoo.co.jp/help/index.html

47

26

287

26

288

82



2004 2009 8

2009 8 30 1
477 20 14
94 5
289
25,500
290
291
289 2005 2006
2007 5 31
290 http://www.shinwa-art.com/

http://www.my-auction.co.jp/
291 Provenance

Christie’s

83



30

47 2

45

292

292

1323

140

10

62

47

1744

84



2002 293 5

EU 2001/29/EC 5
Article 5
Exceptions and limitations

1. Temporary acts of reproduction referred to in Article 2, which are transient or
incidental [and] an integral and essential part of a technological process and whose sole

purpose is to enable:
(a) a transmission in a network between third parties by an intermediary, or
(b) a lawful use

of a work or other subject-matter to be made, and which have no independent economic
significance, shall be exempted from the reproduction right provided for in Article 2.

2. Member States may provide for exceptions or limitations to the reproduction right
provided for in Article 2 in the following cases:

(a) in respect of reproductions on paper or any similar medium, effected by the use of
any kind of photographic technique or by some other process having similar effects, with
the exception of sheet music, provided that the rightholders receive fair compensation;

(b) in respect of reproductions on any medium made by a natural person for private use
and for ends that are neither directly nor indirectly commercial, on condition that the
rightholders receive fair compensation which takes account of the application or
non-application of technological measures referred to in Article 6 to the work or
subject-matter concerned;

(c) in respect of specific acts of reproduction made by publicly accessible libraries,
educational establishments or museums, or by archives, which are not for direct or
indirect economic or commercial advantage;

(d) in respect of ephemeral recordings of works made by broadcasting organisations by
means of their own facilities and for their own broadcasts; the preservation of these
recordings in official archives may, on the grounds of their exceptional documentary

character, be permitted;

293 2001/29/EC
85



(e) in respect of reproductions of broadcasts made by social institutions pursuing

non-commercial purposes, such as hospitals or prisons, on condition that the

rightholders receive fair compensation.

3. Member States may provide for exceptions or limitations to the rights provided for in

Articles 2 and 3 in the following cases:

(j) use for the purpose of advertising the public exhibition or sale of artistic works, to the

extent necessary to promote the event, excluding any other commercial use;

2001/29/EC 1 2

1920 295
ADAGP

63

296

21 2006

EU 2001/29/EC
2001/84/EC

47 2

47 2

294 122 5 1 3 (d)
Code de la propriete intellectuelle Article L122-5 3(d)
295

296 63 1
The Copyright Designs and Patents Act 1988, 63(1)
297 63 2

The Copyright Designs and Patents Act 1988, 63(2)

294

86



47 2
47
3)
41
3
TEFAF

28 g7 2

2008

30 8
299

The European Fine Art Foundation —

EU

298 “It seems that this format was less suited to the sale of high value paintings and the like than
the traditional ‘sale day’'which bidders usually on the spot or phone.” Brian W. Harvey and Franklin
Meisel, Auctions Law and Practice, Oxford Univ. Press(2006) P18

299 Clare Mc Andrew, Globalisation and the Art Market, TEFAF, 2009 p13

87



4)

EU

88



89



2006

2007

300

21

100

COE

DACS
2006

89

47

300

DACS

18

2007

90



