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I. Introduction

The United Nations faces a very difficult challenge in terms of the continuity basis
for making peace-building and peace-keeping in conflict areas. Now the international
organization must create a new international system for stability and order by coopera-
tion on multilateral basis.

The issue of humanitarian intervention has generated one of the most main
concerns in international relations over the past decade, among both theorists and
practitioners. The debate is the alleged tension between the principle of the state
sovereignty, a defining pillar of the United Nations system and international law, as well
as evolving international norms related to human rights and the use of force.

The question of intervention on humanitarian basis in the case of international
conflict also has been a very controversial issue in international law societies. For
example, European scholar groups have dominated the debate in considering to increate
several conditions in order to clear the decision for intervention on a humanitarian
basis.

In the post-Cold War era, debates regarding humanitarian intervention have be-
come more frequent and more public, and the issue has moved to the very centre of the
international political agenda.

The purpose of this article is to address a comprehensive overview of the key
concepts central to this debate, an analysis of the major sources of controversy, and an
exploration of key criteria studies which highlight the legitimacy of humanitarian
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intervention in international society.

II. The Existing Definitions of Humanitarian Intervention

Humanitarian intervention necessarily challenges the statist bias in international
relations and international law, and as states have assumed more formal legal powers
and entitlements, the tension between the rights of states and the rights of the individu-
als within them has increased.

The use of an essentially positive adjective humanitarian to describe an interven-
tion largely determines the parameters within which the evaluation of this intervention
can proceed. An intervening party that declares its actions to be “humanitarian” is
explicitly attempting to legitimize these actions as a matter of moral, rather than selfish
and strategic, and necessary actions on international order.

The recent shifting conception of international order had a various impacts on the
governance of the international security and humanitarian orders. There was a change
in the prevailing belief regarding what kinds of arrangements would be the best
maintain the stability of international society. The international humanitarian order,
almost by definition, divided the world between those who were too weak to help
themselves and who those now had responsibilities to save them.!

In the reflection of such complexity on the area of international order, the Interna-
tional Commission on Intervention and State Sovereignty (ICISS) has discussed and
agreed the following definition on humanitarian intervention:

[action taken against a state or its leaders, without its or their consent, for purposes
which are claimed to be humanitarian or protective...including all forms of preventive
measures, and coercive intervention measures—sanctions and criminal prosecutions—
falling short of military intervention]?

For the implementation of the pragmatic approach based on the above-mentioned
definition by the ICSS, European scholar groups have interpreted that military action
should be also prescribed as follows:

[Military action taken by a state, group of states or nonstate actor, in the territory
of another state, without that state’s consent, which is justified, to some significant
extent, by a humanitarian concern for the citizens of the host state.]®

These composite definitions are clearly not a legal definition, nor is it without
contention, but it serves to differentiate ‘humanitarian intervention’ from ‘humanitar-
ian action’ and ‘strategic military intervention’, and thus significantly narrows the
parameters of enquiry.*

III. Un Charter: Articles on Humanitarian Intervention and The Security Council

The former Secretary General, Boutros-Ghali described in the report of “Agenda for
Peace” issued in 1992; “The authority of the United Nations system to act in the field
[human rights] would rest on the consensus that social peace. There is an obvious
connection between democratic practices—such as the rule of true peace and security in
any new and stable political order.”® There has always been tension between the UN’s
role as representative of sovereign states and its role as representative of peoples and
individuals who have universal rights and deserve the protection of international
community.



The Legitimacy of Humanitarian Intervention in International Society of The 215 Century

For most of its history, the United Nations has resolved the tension in favor of state
sovereignty, but the significance of these reports advocate a change in the direction of
greater balance for implementing of international intervention.

The United Nations is the only international organization that approximates uni-
versality and is invested by states as having some degree of moral and universal
authority.

The facts that the Security Council of the United Nations has the power to authorize
interventions, and has often done so since 1990, have contributed to a sense that the
Security Council actually matters.’

The long standing question of the Security Council composition has also been
affected but its practice of intervention. There have been accusations that there has
been selectivity indecisions about intervention due to the right of “veto” of the five
permanent member states.” The right of such “veto” might be excluded from the
decision matter of intervention on humanitarian basis. It has sometimes proved difficult
to reach decisions in a Security Council with fifteen members, as well as five nuclear
armed member states with veto. For example, in Bosnia in during 1992-5 and in
Rwanda in 1994 were not so much lack of capacity of the Security Council to reach
decisions for humanitarian intervention, however, it is likely that it would be harder to
achieve such results in an enlarged Security Council in the future. This suggests that if
the much-needed expansion of the Security Council does take place, it will have to be
accompanied by other changes to improve its capacity, and of its member states, for
taking and implementing decisions promptly.®

At the center of the freeze-frame is Article 2(4) of the UN Charter, which prohibits
states’ recourse to force except in self-defense against attack or with prior authorization
by the Security Council. Furthermore, humanitarian intervention is additionally diffe-
rentiated from what may be described as strategic military intervention. In this respect,
the UN charter is clear about the prohibition of use of force in international orders. This
principle finds its clearest expression in Article 2(4): “All members shall refrain in their
international relations from the threat or use of force against the territorial integrities
or political independence of any state, or in any other manner inconsistent with the
purpose of the United Nations.” At the same time, the Secretary-General also stressed
the Security Council’s primary responsibility for maintaining peace and security and
the urgent need for unified, effective Council action in defense of human rights in the
future.®

The principal of UN organs deal with, and try to diminish the risk of war and
incidence of violence on human rights. To this end, the United Nations have tried to
implement the processes and procedures spelled out in the Charter and, in doing so,
adjust and adapt its text to respond to the exigencies of each challenge to better
international order.

Under Article 39 of the UN Charter, the Security Council has legal authority to
“determine the existence of any threat to the peace, breach of the peace, or act of
aggression” and to decide on appropriate measures “to maintain or restore international
peace and security.” Moreover, the drafters of the UN Charter declined to limit or
constrain the Council’s authority by defining these terms. Instead, after considerable
discussion, they deliberately left the terms “threat to the peace, breach of the peace, or
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act of aggression” undefined to give the Security Council flexibility in responding to
new and unforeseen circumstances. The notion of “threat to the peace” is now inter-
preted as including essentially internal situation that might degenerate into an interna-
tional conflict.!”

Accordingly, the interpretation for the matter of “threat to the peace” recognized
under Article39 of UN Charter could be more flexible for implementation of humanitar-
ian intervention.

IV. New Criteria for Decision Making on Humanitarian Intervention

Humanitarian activity after the 1990s suggests that certain claims particularly
human rights claims, now trump sovereignty and legitimatize intervention in ways not
previously accepted.!!

The contemporary debates including humanitarian intervention has tried to estab-
lished criteria for decision making in the Security Council. In addition, in order to
codify the criteria to unilateral humanitarian intervention, the United Nations has
discussed and can authorize humanitarian intervention to overcome the problems with
the use of Chapter 7 of the UN Charter. Since the beginning of the 21% century, the
importance of the legitimacy of humanitarian intervention in international society has
been emphasized.

For example, in the High Level Group Meeting of the United Nations has been
discussed and concentrated the following five basic criteria on the implementation for
the humanitarian intervention:

Seriousness of threat
Proper purpose

Last resort

Proportional means
Balance of consequences!?
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Subsequently, the UN High Level Panel on Threats, Challenges and Change out-
lined the above “five basic criteria of legitimacy” which they argued should guide for the
Security Council. The criteria reflect many of the sets of criteria previously discussed.'®
The UN Panel acknowledged that these criteria did not constitute agreed conclusions
with push-button predictability, and offered them as means to maximize the possibility
of achieving Security Council consensus around when it is appropriate or not the use
coercive action’.!4

The UN Charter gives the Security Council significant powers but does not outline
how the effectiveness of the Security Council should be measured.

The balance between state sovereignty and individual right can be maintained by
paying close attention to the set of principles known as just war doctrine. These
principles can help political leaders to decide by answering the following questions,
when to use military force against sovereign for the purpose state in the service of
human rights.

1. Is the intervention intended to help the needy population?
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2. Has the UN or (less desirably) another intergovernmental body authorized the
intervention ?

3. Is military force the last resort, all reasonable alternatives having been tried or
considered ?

4. Is the intervention proportionate to the need ?

5. Is there a reasonable chance of success ?'®

As to the above-questions in considering the nature of the relationship between
human rights and the state, the logical steps that put individual right before state right
and allow intervention when a state does fulfill its duty to protect its citizens should be
concerned.

V. Conclusion

The matter of humanitarian intervention is the most important means of address-
ing fundamental problem of international organization on the relations between law
and power.

As interesting fact is that for the past several years, international legal scholars
have referred to the concept of legitimacy not only in those articles analyzing the
legitimacy of the Security Council, but also in those discussing the legality and
constitutionality of various activities by the Security Council. It has increasingly
stepped into legally grey areas from the perspective of the UN Charter. Increasing
references to the concept of legitimacy in legal literature would be a clear indication
that the legality or constitutionality of various activities by the Security Council is
ambiguous or fragile at best.!®

In conclusion, we have focused the existing relevant definition of humanitarian
intervention prescribing under the ICISS. We have also reviewed the question of
interpretation under the relative articles of UN Charter specially wording of Article 39.
As pointed, the notion of “threat to the peace” is currently interpreted as including
essentially internal situation that might degenerate into international conflict. We have
suggested, to avoid the abuse of “the right of veto” by five permanent members of the
Security Council, the matter of intervention on humanitarian basis should be decided
majority bases of Security Council without exercising of veto power. Finally, we have
discussed the new criteria as mentioned in section four which presented by UN High
Level Group meeting and recent idea to promote the faster discussion and decision
making for humanitarian intervention in the legitimacy by the United Nations.
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