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(37) C-399/11 Stefano Melloni v Ministerio Fiscal (26 February 2013). See also C
-206/13 Cruciano Siragusa v Regione Sicilia-Soprintendenza Beni Culturali e
Ambientali di Palermo (6 March 2013).

(38) F.Kirchhof Nationale Grundrechte und Unionsgrundrechte: Die
Wiederkehr der Frage eines Anwendungsvorrangs unter anderer Perspektive’
(2014) Neue Zeitschrift fiir Verwaltungsrecht 1537-1541.

(39) Constitutional Court Judgment STC 26/2014 (13 February 2014).
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(40)  Cruz Villalén, op. cit. supra note 2, at 11

(41) Case C-36/02, Omega Spielhallen-und Automatenaufstellungs-GmbH v
Oberbiirgermeisterin der Bundesstadt Bonn [2004] ECR I 09609.

(42) C-112/00, Schmidberger v Osterreich, [2003] ECR I 05659; C-36/02, Omega
Spielhallen, [2004] ECR 1 09609; Case C-438/05 Viking [2007] ECR I-10779-
10840; Case C- 341/05 Laval [2007] ECR 1-11767-11894; Case C-208/09
Tlonka Sayn-Wittgenstein v. Landeshauptmann von Wien [2010] O] 2011/C
63/06.

(43) C-314/12, UPC Telekabel Wien GmbH (27 March 2014).

(44) C-390/12, Pfleger, Autoart (30 April 2014), para. 36.
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(45) C.F. Sabel and O. Gerstenberg ‘Constitutionalising an Overlapping Consensus:
The ECJ and the Emergence of a Coordinate Constitutional Order’ (2010) ELJ,
511 (512).

(46) See Committee of Ministers' reply to Parliamentary Assembly Recommendation
1439 (2000), adopted on 31 May 2000 at the 711th meeting of the Ministers’
Deputies, HRLJ 2000, 188.

(47) H. G. Schermers ‘Editorial' 35 Common Market Law Review 6 (1998).
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(48) The text of the draft accession agreement its explanatory report as well as
related instruments had been agreed at negotiators’ level on 13 April 2013 and
can be consulted at: < http://www.coe.int/t/dghl/standardsetting/hrpolicy/
Accession/Meeting_reports_en.asp >. On background and initial stages of the
negotiations see J. Polakiewicz The European Union's Accession to the European
Convention on Human Rights" in W. Meng/G. Ress/T. Stein Europdische
Integration und Globalisierung (Nomos Baden-Baden 2011), 375-391.

(49) Opinion 2/13 (Full Court) (18 December 2014); this Opinion should be read
together with the comprehensive View of Advocate General J. Kokott (13 June
2014).

(50) Intervention on 26 March 2015 in Brussels, at the ‘High-Level Conference
on the Implementation of the European Convention on Human Rights: our
shared responsibility’, Proceedings/Actes, at 28.

(51) Para. 177.
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(52) ] Malinovsky L'adhésion de I'U.E. a la Convention européenne des Droits de
IHomme' 119 RGDIP 705, at 739 (2015): “L'Accord d'adhésion constitue une
oeuvre pleine d'improvisation, dépourvue de précédents en droit international,
qui, partant, risque d'avoir des conséquences imprévisibles.”

(53) SHARES Briefing Paper—A New Framework for Allocating International
Responsibility: the EU Accession to the European Convention on Human
Rights (2014), at 18, available at www.sharesproject.nl.

(54) See Article 1 of Protocol No. 8 to the Treaty on the Functioning of the
European Union.

(55) CJEU Opinion 2/13, para 189.
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(56) Weiler op.cit. supra note 8.

(57) R. Dworkin Taking Rights Seriously (Harvard University Press 1977), 270.
(58) See A-M Widmann ‘Article 53: Undermining the Impact of the Charter of
Fundamental Rights' 8 Columbia Journal of European Law 342-358 (2002).
(59) See Caroline von Hannover v Germany, no. 59320/00, judgment of 24 June
2004; Von Hannover v Germany (no 2) [GC], nos. 40660/08 and 60641/08,

judgment of 7 February 2012.

(60) See Evans v UK [GC], no. 6339/05, judgment of 10 April 2007, § 73: “The
dilemma central to the present case is that it involves a conflict between the
Article 8 rights of two private individuals: the applicant and J. Moreover, each
person'’s interest is entirely irreconcilable with the other’s, since if the applicant
is permitted to use the embryos, ] will be forced to become a father, whereas if
J's refusal or withdrawal of consent is upheld, the applicant will be denied the
opportunity of becoming a genetic parent. In the difficult circumstances of this
case, whatever solution the national authorities might adopt would result in the
interests of one or the other parties to the IVF treatment being wholly
frustrated.”
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(61) K. Hesse Grundziige des Verfassungsrechts der Bundesrepublik Deutschland
(Miiller, Heidelberg, 20th edition 1999), marginal note 75.

(62) CJEU Opinion 2/13, para. 194.

(63)  On the following see already See J. Polakiewicz ‘EU law and the ECHR: Will
the European Union's accession square the circle? European Human Rights
Law Review (2013), 592-605.
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(64) ECtHR ‘Violations by Article and by State 2015

(65) Opinion of the European Union Agency for Fundamental Rights on the draft
Directive regarding the European Investigation Order (February 2011).

(66) Joined cases C-411/10 and C-493/10 N.S. (21 December 2011), para. 94.

(67) Application no 30696/09, judgment of 21 January 2011.

(68)  Tarakhel v Switzerland, no. 29217/12, judgment of 4 November 2014.

(69) Order of 15 December 2015 - 2 BvR 2735/14, marginal note 110.
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(70)  Cases C-404/15 Pdl Aranyosi and C-659/15 PPU Robert Cdld draru. Advocate
General Y. Bot presented his opinion on 3 March 2016. See also, Judgment of
the Court (Grand Chamber) of 5 April 2016 (added by translator).

(71)  Avotips v. Latvia, no. 17502/07, Chamber judgment of 25 February 2015. The
Grand Chamber hearing took place on 8 April 2015 with the European
Commission having been authorised in accordance with article 36 (2) ECHR to
participate as a ‘third—party'.
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