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I MoO—i2MEBEEE» S0
TFHRBE ORI LB D H T

——Trinity Lutheran Church v. Comer, 137 S. Ct. 2012 (2017) —

1 BX

I A=) MEKEWEE (Department of Natural Resources) &, BEZ 4 YD
FAETAZBA L GREY % 263 2 208 L OO ERE 2 LS5t L,
ZOBA% (LBR20,000 FVET) BETLZ 707 I 450 EL, THIIRL
C, Trinity Lutheran Church (&, # &3 2 BFix OB EF ik D 72012,
MM N LA, MURIE, Tk A4, HENTHNLHEY
THhN (directly or indirectly), # % (church), 5%k (sect or denomination of
religion), F7:1%, E%# (priest, preacher, minister or teacher thereof) D3%
Bozoll, Th2XMLTiEaebhn] EHETAMEESE 15 78—
ik E O EEA 2511476 (establishment clause) ——I2360° &, M HGT %
HE L7

22T, AL, MRBRBEREEZHFID, 202 MNYR/OMKIZS
&, AREEEBIESE 1LV FEHOHM % FEESLH (Free Exercise
Clause) % EIER T 5L LT, ZOMERHD, BIU, YZHiEOFE 2
5ORMHZ OB EFEL 22 m & iE R T, Rl 7z,

BLAIE, &b, &R E R R RO B 72 5 20044F @ Locke v.
Daveyyy——97 ¥ ¥ F VDS, BV KFEB L ORI KT CREROKREZE
t) OFEEICHT HREETOT T LNE, (KMEEFRMED) MEEEoREK
B AEIE SR O &, BB AL Lo e 3 222 ot L
722 EIZoWT, FHOBMRERFE R SIER L 7w & SR7Fl—IC
KL T, FFERZB, #EFREHRS, NELFFL720%0, ARERS
i, ROBZE D= F LA FTADPNTEZHL 72,

(1) 540 U.S. 712 (2004) (Rehnquist B #H B2 X % #:4E# 12, Stevens,
O'Connor, Kennedy, Souter, Ginsburg, Breyer ® %30 E 25 #).

(2) Trinity Lutheran Church v. Pauley, 976 F. Supp. 2d 1137 (W.D. Mo. 2013),
aff’d, 788 F.3d 779 (8th Cir. 2015).
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2 &=

AT, MDY, BB X OB OHE R OEE) O T 2855 2 wilh§
57077500, NEEEOEEBEEESEHICE S S, BaMEOL) R
Fhigk By L2 LiconT, L LT, EHOHMRERFHEIGERLT S
PEPFbNIZ,

B, RMEHASELHHIEONRE LT, SREEIBIES 1512V
[E| %ot 37 25 11 4538 (Establishment Clause) ——LLF,  HilZ FEIH0U8 37 2% 11 406
L) L EiL, BEELOZFNERT—ICEE LRV, LoMMloEg
W& D, ZolEE YFEHHTIEFDON D57,

3 ¥R

A Pe——LUF, Trinity ¥t & v 9 ——T, Roberts HIHEHE OEEE R
(Kennedy, Thomas, Alito, Kagan, Gorsuch ®&#HI'EAFEH) 1%, MM4)F
DOARMHER 2, FROBMAREBREHEIGER T 2508 LT, FHREBHE
L, AExEFEICELR L,

4 ¥RIER

19934E ® Church of the Lukumi Babalu Aye v. City of Hialeah s TR S 7z
5 FHOHMBERSFER, [BEWE% A% %%\ (unequal
treatment) 2 S5HEETHHDOTH B] Db, [FEHWHAL (religious status) )
T DR 2 REFH] &35, FmHEEMCESL T 534 (laws that target the
religious) 1%, D WAE AL (the strictest scrutiny) (ZHELOH SN D Jyo

ZO [HEARFEH| 12X, MPEEIE, 19784FE D McDaniel v. Paty ) C, [53%
i M % (religious identity) % B2 L C, — % B9 A W BE 7 i 345
(generally available benefit) % &35 Z &%, == [ E D (of the highest
order)] BUfFfl#ECTLMIESILE N w] LHRLZZL, F/2, 194740
Everson v. Board of Education T3, [T[BUF] (&, A (individual[s]) %,

(3) 508 U.S.520 (1993) (%> 7V THDOFHHEXTORBOAZEEIEL L9
EL725BI%, FHOBHMEERFHEIORERI T 2 & Shz5i6).

(4)  Trinity, 137 S. Ct. at 2019 (quoting Lukumi, 508 U.S. at 533, 542).

(5) 435U.S. 618 (1978) (WM& oMy % NESHB O KK & 3 2 NEH:
A, FEEOHE MR ERLEIER T S L Shz55).

(6) 330US. 1 (1947) (AR LAV CEECROWS - pafEi %
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""" BN F 721 EAREM (faith, or lack of it) % FHHIIC L T, AREAL O
(benefits of public welfare) DZFEN LB L Tid R S]] LHRLTW
72@0

L7255 T, MBRORMEHRFE, [AWfELRE (public benefit) OZHFIZ>
X, WNREE, FEEWMR (religious character) % HLHIIC AR & L, 225
3% (discriminate) D TH 5] DL, [HwDEELBEELHEHIED g0

COR, MYURIZLDE, REHEKIE, RISl [FEEWTL] &

LT 5] boTidARL, [HhEl 2 [ Lav] 0IC#EELnEn)
75, McDaniel ik TH/RE N7z X912, TMEEOZHICOE, WRF I, 5
B A FE TS I & &5 E T2 (condition) Z &k, FHFEL, [RHD]
HH 2 EEZ LT 2 (penalize) HDOTH 5] 9o

E512, MYFIE, Ff%E Locke HITROFEH L MM TRE & b FRT 59,
7Yy b VINORERIE, TEBEEEROZOCBEZ AL 2, v &
#: E o EHM L2 O FIZE (antiestablishment interest) IZEA 9 DD TH -
721 L, Lad, [THEC BHCORWY,, BIFOmEEr, 2 HR—72
(choose between their religious beliefs and receiving a government benefit) X
VB[] HOTIERL, T[HERZFEREZHBE L2] Moz 4§
72O REEEFATS (use) 28] 2EL 2B DITBE LD 72012
L, R EE, BE5TH YT 50, BIFORMNEEZZ T 20, Lw)
#4R— (choice between being a church and receiving a government benefit) %
FERRTHRW SN T W5 Jao).

N LT, MURORMERERIL, [HROHAEZEE] XD, [REEOBIF
Ftz] 2B LTS5 500, MAFOFIRRIE, 20L)% [RELIIRF
nad @ (compelling) & FEO SN \V], %745, 19814E O Widmar v.
Vincentqy T S M7z X H 12, [TEEMBZEELH L D) btk 2 ER L8

Gte) T 2 T OB N ZEE 2 BUCHL VR THERE 71 7T 495,
FEl R N A R S NS R L e & S 7))

(7) Trinity, 137 S. Ct. at 2019-20 (quoting McDaniel, 435 U.S. at 628 (plurality
opinion) ; Everson, 330 U.S. at 16).

(8) Id.at2021.

(9) Id.at2022 (quoting McDaniel, 435 U.S. at 626 (plurality opinion) ).

(10) Id. at 2022-24 (citing Locke, 540 U.S. at 720-22, 724-25; quoting id. at 720~

21).
(11) 454 US. 263 (1981) (MALKFDS, 247 T 7 —MRICKFMERR OFIH &2 7F
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DM ER L LD ET B HMOFRRE, FEOEH M2 BRI L > TR
RoFonsll 25 Thba.

5 ¥IBIHR

(1) FHRORIE

zb2d, O MEMHE] 2L FEHENATA] SHT 2 [ERM %25
(intentional discrimination) | 1%, FHOHAMAREBRLHO T T, [Tl F
N BUFFI% (compelling governmental interest) | & A2 M2k b, “BXZ”
BEERESINDq, F72, @ [BEMWFIZ (privilege) ] OZAFIC [5M4F] 24+
5z ETh, EFEMSM (unconstitutional conditions) ] D #:HIZ X ),
[Ei: LOMRA] S35 BE LALRINIZELEERH D0, LWVWHIT L
&, $CICHES LI T d o T, Trinity Flikid, Zhz (i) @
H Lf:(l.s)o

LA L7%% 5, Sotomayor ' EH @ Kk & (Ginsburg #¥'E A3 HFH) 2%
FKiwd 5 &9, BSOS LT, UTFDX) 2lbihrd s,

(2) AHROBES

a)  EZ ARSI L OBR

Everson i3, “EHOHMZEERSEH oBlins» o, [[BUF] &, WA
B, e FBEZEIAEWEEHIZL T, SNEHEOEIEDOZE» SR LT

LoD, FHI T T L DFEHER IO IR o 2b 0L LTH
AR e L7z, T[EEMEELHE W) ] EEE EORHEICNHED
[M] oFzRIE, RTICRENRLLDELEL L] 2%, RIEEH D202 [A<
BIAML72 7 + —F & (forum generally open) | TiZ, DX I ZEH#ITTH %
AL ChH, B EEEBVEELHIGER TSI L3 %L, #HoT, 20
AFEE, [REAEICIED B (content-based discrimination) | & 7
0, INEE EOEEBBAEESED, FhrEUkL) 3 [REICRTh
Bl M EIE R RwE LT, AREBREBIES 15109 ZBoHHEHE
(Free Speech Clause) i3 % & Sh/-340).

(12)  Trinity, 137 S. Ct. at 2024 (quoting Widmar, 454 U.S. at 276).

(13)  See EUGENE VOLOKH, THE FIRST AMENDMENT AND RELATED STATUTES 729-31 (6th
ed. 2016).

(14)  See ERwIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND PoLICIES 581-83,
1028-33 (5th ed. 2015).

(15)  See Douglas Laycock, Churches, Playgrounds, Government Dollars — And
Schools?, 131 Harv. L. Rev. 133, 142 (2017).
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s Rw] LHRL Trinity FIPEbGITH 2 L 912 A3, RIS,
CEES RS OB S, [k BiED, TOEOKNIDTDS
9, EHIGE W UEHBEE  (religious activities or institutions) % %85 4 72
DIZEINTIE RS L] EBHIRL TV 2060

LISk (Trinity $IICE S £ T), GRERSEIE, 2o [HEIHEL (o
aid) | RN XD, SRBERBIIN 3 % — MY 2 I BB —— R B0k B & AR B
B L PSRRI 5 ——I20 &, BEL T, [WEHMNREY (directaid) | —
HE2 5 AN E IRt s 2 —&, [HEN LY (indirect aid) |
— 2 H T2 BN & A LRI R ER BNt s s —— &I 25 LD
O, [HHNRE] oBaids 2K, TEENREN] o, S
b, “UREARE) ~o [FEBEW R (actual diversion) | Z Bk L& WERY,
EBM L RTIE T 5——0bWB LEY - T A MW [FEHERE
T BERME (effect) ] DEILOEMHZ /XA LW an, & OHIE
EHEFEL CTE 72090

FNW 2z, Sotomayor FHE X, A%, FHEEBEEICHT S CHEBEW R
WoFEflE Lz LT, AMHERE, BRTA L), [HEEEZEZEL
T, FHABICF) X MOMABEHZTE] OTH-T, [ZOFEHW
LY, EHYEEOHRBERREZFH LT A%, [ES)H o |
, DREGEENCHA SN2 WL S ], THELTwERW] L, F7, TRHER
DEERBRAT ¥ NI A% AM, SBHEEMEOE 2] EFLEL, THE

(16) Everson, 330 U.S. at 16.

(17)  See Mitchell v. Helms, 530 U.S. 793 (2000) (FAZ4:H GREGROME - h
FEREGE) 1T, AVFRTHENEND O LFEOEM - LB KRG ]S
FTHHTOT T A%, FEBTEIEGFEHICER L2V 0L T25I12H720
Thomas #H B O MK % 535 W (Rehnquist & 3K E, Scalia, Kennedy
OEFBHESEB) 1, EEWZEY] Toh [HENRED] Toh,
Z® [WN% (content) | THHKD [N ZR b D] THHMRY, FEHAL
BIEFIIER L2V, LEELN, (FEENER) ZRIREHNES
O’Connor FHI'E @ # i 17 5 # [ (Breyer ZHE25FH), B X U5, Souter
FHE O E R (Stevens, Ginsburg ® &K EA M) —i&, [HE
W] O%aE, “EEIGE) ~o [EBRNZRH] b, EH
VERIEIICEN T A, L ERL).

(18)  See DANIEL O. CONKLE, RELIGION, Law, AND THE CONSTITUTION 216-26, 228-32
(2016) ; THoMAS C. BERG, THE STATE AND RELIGION IN A NUTSHELL 232-34, 242-68
(3d ed. 2016).
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TERETLRw] Pl 2520 TEEREIEEEHIZ, I XA—)MNBARMG
BEONEMMEORFE IR LLZ L 2F LTIV L L TW 25 g90

b) Locke ikt & O BIfR

Locke HIJt1%, [5%4<3H (Religion Clauses) DMIZid, #OF D4 (room
for play in the joints) 2% % |, ThbbH, [EEBEIELHEICIVFESN
% (permitted) ¥, SFEEOHMHZREBRSHEICE ) ERS LV (not required)
BOFAT A3 % ] LRI L 72 1T, UFERFEET 07T 210 &, FHEBEMIC
95 SN REY THEHUL, BEEMEEEE AL Lo kT 5
FHRZMPFRFEEONGF E LT, EHBMVEEFIIGER L2V, LS L
DO, EidWwR, PhEPEEENEREEONEPOBMAL L LD, FEO
HEZERFIIGER L, w7205 £ 751Hh725T, R
FRORFIEET 2FEE DR LT 2) UHRESE TS T A%, [FAEIL,
HOCOFEMWA, BOFOMHMED, 2 ZHR—T5 L9 5] bOTELW
—— Trinity D BFIHT 2 L 5 Ic—LLk, FEOFHOERIC [N
#1 (minor burden) | LA L Ty, EHIRL TV 400

175 C, Locke $Pki%, 7 2 A @EN ], TRIREIZOZOOBAEDOH
I E, TEEE.O—208#] &sh, FEBE, [RPEoIM] 28 [HEE] o
I TR RO 7-2OICHEE AT, L2 Ed 58] ZikiyzL 2
A, F0 L9 % [MEE Lo EH ARG ] —— Trinity Wb 51 H T
5 EHI—1F, [BRWH»2FZEI % S D (historic and substantial) ] TH %
L, 7, 720 EHBoOER] &, [REWICEHRNRES (essentially
religious endeavor) | Td o T, [MBEHKOER] LI1Z [REDODH D (ofa
different ilk) ] TH B L L, LERFEHETO 74, BLY, 20KiRT57
Ty b UNEBEELLIE (W88 LAOMED, F#H 0L,
i%E), #EF (religious worship, exercise or instruction) ®7-®12, b L < i,
FHHBEM (religious establishment) DX IED 7212, ThEzHEL, 7213,
ZOFMICHEL TR S 2w &, EBISH T 2 (animus) | 25235
bDTHRV, LHRLTW 2@,

Z O pi, Trinity HPe1E, Locke P4, [HE 2] (HRHEXLE) 07
OORED [FIH] oFlkogFifé LT, [XHL (distinguish) | 72 @0

(19)  Trinity, 137 S. Ct. at 2027-31 (Sotomayor, J., dissenting) .
(20)  Locke, 540 U.S. at 718-21, 724-25.
(21) Id. at721-25.
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L7>L, Sotomayor #HFIENTETHEZA, & XY [tLIFEHiFZ (house
of worship) | 1%, f??ﬁ(@%fﬁ%’%ﬁﬁitﬁi’%ﬁ‘éf:&)@%@“(“dbéj L, B,
MPOTHLE L7 [ OEE®] &, [HLIFkR: & 2ME ] 2 ESE) L Twi
Pk, Tl 0B E£EIZowTY, [3 E‘EJC%AJ ETRLZENEZ D]
L, W12, TBE]l TY, 9y v brMeat (380N 5 T3 X—1) M
W1 THICHA T 2&E LoBE] 2RFELTVWDZDITTHY, R, £
W, [FHxBESED T2 HAORET S B ORI [Th b
% (23)0

Z® L., Sotomayor ZHE HIEMT 5 L 912, ME RIS & BFEHBED
WHRPLBHA SN TVzDE, ZOEBEHICEISZ L, BLE [FHRO
(religiously affiliated) ] MfETIZ% <, 209 H, [ERIT LY PTA T 721350
ENTw5 (owned or controlled by a church) | ##kDATH 72 (0F i
[Zoffidy LGB AR E—EE AL, - WEG A A AR I FH 3% “Cﬂﬁi’é
N5 FRROHERMIL, SEMDEsodg LI Twiz) —LTAHS
L UHHEDON LD S DRUHE LD S, Locke kD FHF & [ L <,
VREAEE) OO0 OBIFEN O HH 2L 0ThHo7, EROLN

b——CEHH LT, MYRBORGHRE, [FHEHHT 5 (disfavor) | b
DTHhMol (FLT, ZORY T, BUfFid, #EkE] © MHLEk%] %,
[EgaEE)] o4l &L, 20 X9 % EHNERD 2] 128w T
FETAHZEDHEINL] ZEI2%5) o

L7255 T, Sotomayor HH X, AUHEZE BVEMPEONFLTLI L
%, EEBEIRLEHIGER LAV [E] LT, %?;Z?ﬁﬁj]%@ﬂ%
O ORMEREOBINE, FHOBHEFEBRSFHEIERT % b0 L MmOl
2l [BoTwad] EHHLTW5 e,

(22)  See Laycock, supra note 15, at 158-60.

(23)  Trinity, 137 S. Ct. at 2029, 2032-38 (Sotomayor, J., dissenting).

(24) Id. at 2036, 2038-40.

(25) Id.at 2031.

7B, Breyer H M T ORFFEZE I, [Everson #uix, 800

DX MR T — ¥ A (general government services)] 705, [#
KWEFRERRST L2 8] 3, W} LA, [RBGEH] OMETIEZR W]
EHIRL72] Dk, Ko X512, [ & %4 (health and safety)
R LT B t&)@*ﬁ]’“ﬂ’}tﬁ TOTTENG, RS ERNT L] 2
L, EHOHBRERSHEICE TS, L\, Id. at 2026-27 (Breyer, J.,
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(3) FHROHIZ

L2 AT, AREREIIZ, 20024E® Zelman v. Simmons-Harris s T, W
W2 A7 = NI F ¥ —fill——RFR L LR CREROWE -
FHEREEL) BT L O RICEER M T AN T T a—%,
EEAEBIT 5 N AR & LT, EES AR LEICEK L D
DE LI THWVIZEDRED (HRHE & IFEHHELT) FH
ROPE - PEEPRICHAT 2R E B DIDO T o——L 25, &
MBS T, M (FGHEIREF) 75, M (F 22 b o EHs
SEESIERIHIC D E——HBMII—, — N M BARIA S “EHAGE) v
U 2B L7est, SBOABRFEEREHICEI T 570, HERE
tﬁ’)fé‘f:@g)o

Z O, Trinity ¥ Peid, BEEERE LT, Locke HIP MLz LT, &
512, MR EEA— 2 OWRESICD &, Thomas 3 X U Gorsuch D3
HEDPEHR L ehofzfzcd—0 LT, AMp%, B OHR ] omilh4ic
B LC, E#mmMIco CWHZ 2B (express discrimination based on
religious identity) | 25i8® L3 E L, AMTIE, [BUFE & O FEHGF
JH (religious uses of funding) 22 WTIEo> T ENETEH I L Ty
— RO L s RIS FRIED SRS RA Lk, Lo
W& D), REBEBIHT S THENREY] OB “EHEE) ~o [
B 22 ] O EEIE OSBRI & MR L Cop—, Trinity PO 458 % BRE
L7z a0

concurring in the judgment) (quoting Everson, 330 U.S. at 17-18).

72755, 2 Z b Everson L, “HEMBEFRK ~OMFNZEE % B
CHWRERT I EICoE, “BRELWHGO L) BN BRITEY— YR &5
EAEVIIHLT, EHBVEEEHICIDFAEEINS, Lm0
O, FEOHMBERSFHFICLVEREINS, LEFTIIHRL TR,
See Luetkemeyer v. Kaufmann, 364 F. Supp. 376 (W.D. Mo. 1973), aff ’d, 419
U.S. 888 (1974) (mem.).

(26) 536 U.S. 639 (2002).

(27)  See id. at 686-717 (Souter, J., joined by Stevens, Ginsburg, and Breyer, JJ.,
dissenting).

(28)  See CONKLE, supra note 18, at 226-28; BERG, supra note 18, at 268-77.

(29)  Trinity, 137 S. Ct. at 2024 n.3 (plurality opinion).

(30)  Cf. supra text accompanying notes 17-18.
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ML LT, — 7% M BUER —— Trinity FIPeo X 912, [—RECFH ]
Mt ] ERLEID—05 0 “FEEIEE 2w LRERN" osbg, =
WFEARO “EEHAL 12HEO VER wS kDb, BUFREI O REN
AR B2 “EIE EROOLNBRY, WEZ, FHEOHHLREEREHO
TTHAESIND (ENETAD, FERBEIS T2 "HENLRZEY O%a,
FEHM LB LHO T TEREND) 2 EI2% D9 oo

kb, MERELOBEZMLEILEZEHO "~ &, bW 5 Blaine
Amendment CYHRFOLEIRT O T A% » ML A H V) v 7 - BRIETE
BeFine LT, L0blF, MCk2 "7 M)y 7 ROHEE - SR OB
BUzB) 2 51k 37X <, 18754 I F T BE ik B James G. Blaine IZ & DR S
T ERBIER) L OBFR (D25 BIERIARIHKD 572705, ZOHik
12, 2900 ] kR OBLE 2 NEZICRA L) 28 S ey, TOXI %
[ 8% (bad motive) | OW 212, FHOHM R FERLHIERT 5, &
DIH SN TE 7200

COMBEIZDE, Locke flPeix, 73 v P UMBEEISLAH ([AEICX
) SRR F 7213 — DR E N TV B8 (school) (&, SEIRDMEM] 2 v
L 5% (sectarian control or influence) % 5Z\J CTidZ S Ww]) k& b2 <,
%5 1 41111213 Blaine Amendment & @ [#Q 2B 2SO 5w, &
HIR L7285, Trinity Jkd, BEEMOEENH -2 0b 6T, BE

(31) SeeIra C. Lupu & Robert W. Tuttle, Trinity Lutheran Church v. Comer:
Paradigm Lost?, 1 ACS Sup. CT. Rev. 131, 145-46 (2017).

Z AU LT, Thomas #:HE O —#F R (Gorsuch #H 1 A3 [ F)
X, EHOBHBEZEBRSEY, [, 30 E (facially) 55#0% 725
TLHEHEEEILET S| oL L, Gorsuch ZHE O —#[EER (Thomas
FHEAET) &, FEHEOH L FEHWAH OB E (the status-use
distinction) | 121 [8EMIAH 5] &L, WKL b, ARKMITIE Locke H ik
EEITNREZEEZINONLTWA, Trinity, 137 S. Ct. at 2025 (Thomas, J.,
concurring in part); id. at 2025-26 (Gorsuch, J., concurring in part).

(32)  See Lupu & Tuttle, supra note 31, at 150-60.

(33)  See MicHAEL W. MCCONNELL ET AL., RELIGION AND THE CONSTITUTION 67, 318-28
(4th ed. 2016).

(34) See Douglas Laycock, Theology Scholarships, the Pledge of Allegiance, and
Religious Liberty: Avoiding the Extremes but Missing the Liberty, 118 Harv. L.
Rev. 155, 187-91 (2004).

(35) Locke, 540 U.S. at 723 n.7.
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5B RIS I A=Y IMEED, B1ISTHEIEINS, $£95%8H
T, [EIRIC K Dl & Tw b % (L.school...controlled by...sectarian
denomination) DFIED/2DIZ, WALRLAEDI XML IR SR W] EHE

THEIH— WY RIF%h o760
(PR THAL)

(36) See Thomas Berg, More on Trinity Lutheran: Responses to Rick and Marc,
MIRROR OF JusT. (June 26, 2017), https://perma.cc/N57D-8EWS; ¢f. Mitchell,
530 U.S. at 828 (plurality opinion) ([ [Blaine Amendment {Zv>9 ] “sectarian”
L 1%, “Catholic” DFEFETH o721).





