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A Study of the Right of Resistance in Japanese Constitutional Law

— From the Perspective of “Freedom of Thought and Conscience”

Chiho TAKESHIMA
Graduate School of Social Sciences, Waseda University

Abstract: At the root of modern constitutionalism is the protection of the interests of the minority or the idea
of human rights. In this paper, I take up Article 19 of the Constitution, “Freedom of Thought and Conscience”
as a norm that prohibits the state from acting in a repressive manner to guarantee human rights and examine the
right of resistance in Japanese constitutional studies. First, the history of the right of resistance and the controversy
over the right of resistance is roughly described, and the correlation between the natural law theory and positive
law theory of the right of resistance is discussed. Then, the mode and requirements of the right of resistance and
the possibility of the right of resistance are examined. Next, regarding freedom of thought and conscience, the
background of its establishment and the idea of resistance are described. The Article’s absolute normative nature
is analyzed, as well as the connection between the origin of “freedom of thought and conscience” as the core
of spiritual freedom, which is a fundamental human right, and the right of resistance. Thereafter, regarding the
constitutional theory of resistance, which has not yet reached a clear conclusion, we propose examining it from the
perspective of the coexistence of both the natural law theory and positive law theory and mention the possibility of

future case law evaluation.
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