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HEH
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i BE - 1——11

B 2 &
FE—WEvite » 2 Ji= A2 v Legal Fictions, Equity,
Legislation—F Rty X~ TiES, 7 H# v v # 2 Bquity b,
BUE ¥ » 448 » v 7 2 Equity.

ﬁ-q;;f J i&fﬁ%ﬁ% ................... 11—97
Ty 2 AIGMEEE
Justice without Law } Justice according to Law.——§E4 |
= v 2RI 7 EB——Individual Application,
7k 7 e R R B
B AEYE = I Vi3 ——The Motor Cars Act, 1908——the
supplementing of gaps in law.
B g 2 EH) sk
coverture doctrine——the separate use of a married woman
———Thbe Divorce and Matrimonial Causes Act——The Married

Women’s Property Act——legislative lawmaking } judicial
lawmaking——§538,

BIEE IR - ccoceereereiies o7 — 51
Bi2EE: v HARRYIERE

#47 Bt ——Equity is a Court of Conscience acting



H P

in porsonam,.——Common Iaw K v Statute Law ={%J 718
%% 7 & v natural justice——Equity =4k SR T v >
natural justice.——certainty p flexibility.———moral claim »
legal right, moral tie } legal duty.——He who seeks equity
must do equity——the growth of the modern doctrine of es-

toppel by conduct.——#&3%,
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E—E A

I $E%/gs

KWPFY: (English Equity) ~, fie 7 Ek=H7. B4
HEA=rv 7=, R/ BHEF¥7+»577 5y, EEKY =47
v vy FAERE S/  BRRBNTIEREEBNRE ~2 7
7 7t 4 7 = English Equity v » =/ 7 Bii@@»~, 278
=HBE 7 LR ENER =L <25 »~F x5y, B FHEM
F =k EH) (Justice according to Law) PDish =, 4t
HWIRT %y FYr8H, By BAE - BBEER=E &Y Just-
ice without Law. Justice according to Nature) . BHEE ~, 3k
B=RrrBpg BE2r7&~F 405577 r, & Justice
without Law 3t/ Rk, HAH 7 =/ 7 Fk=Rr. X~
Lt R B BE =R 7 RERF 2 PO Sy 7 R
v UHEE vikE r 2 PBR K7 HFM, 8=y 5 =,
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HEF PR TR~ 7 F T BEeRra 535770,
Maine ., 3L 4% Ancient Law =45, dhat~—H vl
e v g (stable) x| LEARE 2 BENEIER
7 BRA Yy (progressive) v = F PR Ec=. B viik
v/ f= = XHEE gk (We may come indefinitely
near to the closing of the gap between them, but it has a
perpetual tendency to reopen.), iy 7 AR 7 3Eig 2 KA
=t/ AR =R 7 H s S 5 27 RE
fif=@r» +Z> 7@+ (The greater or less happiness of a
people depends on the degree of promptitude with which the
gulf is narrowed.) , & =47 », Maine »'jt. R 7 IEE>
B riikE y 2 Jifn 7 @~ =~ (the agencies by which Law
is brought into harmony with society) s 7. #Ehl. BHER
e 3r i (Legal Fictions, Equity, and Legislation) » =7 8%
Hatray 2N BT T (pp. 24, 25.), By T,
Maine =4~ -, Equity + ¥k FH =325 2 —fE5
7 V7 RRFEAF s B e S A M
{E#¢E (a superior sanctity inherent in those principles) »,
B =GBHFEIBRFAr=FBr=e’577v 7, H Fiction ¢
BIrfiss BHEH=-BArBEIARBAr Bi=7r, L/
Legislation + B ~Ei~, R BEIRFA»FUY, XK
2 IR o k¥ (the special nature of its principles, to which
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it is alleged that all lJaw ought to conform) =Ygr %5 7
s, o Fok=RNrr Bquity 78HBE. (HHEE2FT
sHBHE MY =@y 7 JEY S By ZiRA=) MW
S/ MBFRE=KI x> 7 (BARURFEH=R>7) K A
FER - HEHE 2, —f% | (a set of principles, invested with
a higher sacredness than those of the original law and demand-
ing application independently of the consent of any exfernal
body) 7~ r 785 F 7 v vF 5 % (pp. 256—30).

P ,v; A= 7 B > Equity =, Lord Chancellor Not-
tingham (1673—1682_ M~ chancellor ) ¥R 5775 = o UTFI, ST

o 3k baronial chancellor ) & S'B&l+ v % 7 »E =

Henry =4+, 1238 sE=i&<nr = p 2——Hold- : a
sworth, History of Englis?x Law, vol. 1. p. 395, )‘ Hardwicke (1787

1757) 7 4Dk Common Law = > ~»EM vH s> >, Ho
L EP=R7BET v 2T v 7RI, —fr ~
57 7 3 =7 » English Equity 5 7 4 (F Pollock, The

Transformation of

Equity,” in Essays in The Law, chapt. VII, pp. 180—182. Idem, First Book o{)
Jurisprudence, pp. 257, et seq. Vinogradoff, Common-Sense in Law. pp. 208, 209./o

553¢, English Equity »» Common Law /& 2 EEM. X
Birr=%vr, Z¥BE /&R, XOBRB BEr 7 £
=, Maine . fji§ a supplementary or residuary jurisdiction in
tle King (Dissertations on Early Law and Custom, ch. VI,
“The King and Early Civil Justice,” p. 164) =3t% Chancel-
lor =4y 7, R~ B &</ F 7 v x5 = (the King
was the fountain head of all justice.) #FzRy: 2 HERF S =R >
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n Chancellor »~, x> 2, ff=HReFrrv=rF 27, &
=M 7 R 7 BRIk R~Z7 M@y 7 B IWHE v
Exrvi=Rty 7 H N7 {8 x 777 vx (They (Chancel-
lors) were ever guided in their work by Conscience, not by
what has since been aptly termed the civil or judicial conscience
of the court, but by their own individual consciences, by their
moral sense apprehending what is right and wrong, by their
own. conceptions of bona fides.—Pomeroy, Equity Jurisprudence,
vol. I p. 40) , v ooy Hi b >y BFPHBBEAT 7 8> P,
Common Law =RF7BAFv ¥y vHF x>~ HEF] (primary
rights) =L~ H Pk (remedies) 7iho v = vt =Ky 7, X >
Common Law =fEFEr¥FrEHx i r»ERFEIHA= =4
v 7 Common Law 5k 7 #Ef s\ 37 g 7 #ife ~ 2 B4
BTIXFT IV, B~ BE=Hv5, HEHEEBN
£ll3% 2 7~ P8 equitable doctrine ', Fj— /A =Hv 7=
Common Law =7y 7 ENMNEHBIERAY2 =Ky
7 Common Law 7l 28427 v 257 53 (The very
growth of equity, as long as it was in its formative period,
was {rom its essential nature an antagonism to the common
law.—Pomeroy, vol. I. pp. 39, 40.) , [E = ¥ &/ an antagonism
to the common law /R =%}s 7 »~, [HEE ~ELEHLE=
7 . Equity follows the law. Zguitas sequilur legem.| + %7
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WE o MB=. BES MEE (modifiation) 7 5 v %7
SFnvxviafk=. Wiy 73k RE 7 Bk=Rr MEEH
2S5vi~F IR r=~F vy (Clak, Equity. p. 30.),
v 7 %\ Equity =37 ~ iy s 46 -, Common Law =3
yoRE S TE R S =By 7y B =D 78
Fivsev, RS r<%, #§IhH @rogressive) /=57
v, Bt o, Holdsworth » SHEITFHY 72~ [HEE -~
Bk BB BEFT T v 7 R =R M S
2@ 5 7 v | (Continuity is the characteristic feature of
the history of the common law. An absence of continuity is
the characteristic feature of the early history of equity.—History
of English Law, vol. V, p. 215.) t=mefBx77353 v,

I ¥y Kbk HRERRNE EEER Fafike v,
o AP AR = RE> 7 B IR =RAHT L < =
ZFEv v, KB Chancellor I/ A7 RO =y 7 HH=%4%>7
BATEZ 2 »"FF v vy, BEEEANEHS 7 kfi=1&
vIBRAISL 2rRL=PY 7 (by what has since been aptly
termed the civil or judicial conscience of the court), e ¥
IERFr=Fyx Hrv 7, BEquity =) »E@=, Con-
mon Law =jr ikl t# s 2, LT BT r 7By v
=% v x (all assumption that the chancellor was to be govern-

ed by his own standard and conception of natural justice
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disappeared from the court of equity, and individual conscience
was 1o longer the motive power in that tribunal.—Pomeroy,
vol, I, p. 40. Holdsworth, vol. I, pp. 467, 468.) , %k= i/ ffi
ff] the universal conservative tendency of courts to be controlled
by what has been already decided -, -}tk hIE» 5

Chancellor  #ufr 7'y fEBHERRRE 2 F=2 VERR 7 F=

- 2 th e = (TEEE, B8 ecclesiastical Chancellor » v 5 Wolsey
yx= b =Ky 7 ((1515~1529) 'y AEFI 2 lawyer Chancellor \ v 5

Sir Thomas More (1529—1532) #{EEy 7 v 7B, Hl= ) @EHS 7 Chan-
cellor » v Wolsey %% Goodrich (1652—1553) Gardiner (16563—1566) Heath

(1566—~1558) 47 v, ¥4kl g > Chancellor } 35 Thomas More URjEE=
Parning (1341—1348) Robert de Thorpe (1371-1372) John Knyvet (1572—

18T w7 Y x &, WO E B el B2 Chancellor 4Lf =2 vHis=
BAw, 40~ Holdsworth, vol. I, pp. 410, 411. vol. II, pp. 557, 558. vol. V,

;2)11:é’218,>‘ Bere5r, He= Equty ¥+ 5, Common Law
B F RSy BPIR T LR T M v =y
& (Geldart, Elements of English Law, p. 44.) ) = »~, ¥
% » WP > Equity » %@, Common Law =jh ¥ 78
v ER AP 2 7 A FEEE R 7 B v 7 IR =
BHFe s I RM A5 7 5y, RHEE =~ Bquity =
y AR 15U # Common Law =fa% » a9 =K =—fi
2y famEii8 [keeping a case for ten years to think over,
and not delivering judgment till perhaps most of the parties
were dead and wmost of the property had gone in costs. |—
(Goldart, p. 46) 7 Y7 BRIy v 7 BrRET R 257 5 5,
FR=-PA. JLHHR = 7 »ERRE 7 BR A B L3RR 2 1
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B, Equity =jr vk BRER7 —FHLL v X, TR
ey av=HEFAH{H IS x 2 77 v 2, PR 2 D
=74 » Lord Chancellor Eldon W [“The doctrines of
this court ought to be as well settled, and made as uniform,
almost, as those of the common law, laying down fixed princi
ples, but taking care that they are to be applied according to
the circumstances of each case. I cannot agree that the doc-
trines of this court are to be changed by every succeeding
judge. Nothing would inflict on me greater pain in quitting
this place, than the recollection that I had done anything to
justify the reproach that the equity of this court varies like the
Chancellor's foot,” In Gee v. Pritchard (1818), 2 Sw. 402,
414.—cited Holdsworth, vol, I, pp. 468, 469. ¥ i 7 Bl =
4+ 7 »» Pomeroy, vol. I, p. 49, n. 1. BB | »~p /7 =Rr
» Equity 7 JE7 B =RUs7R@Br= vE~xY, ¥
v v, Maine o Eldon =%+ > IR APF ~ KAVHE (juris-
prudence) 7 [/ Stk =Ky 7K AR Y = F A
FRU ., WMy erF =3 L7 HIEY 2R BFE
HFE) v 7 BRY T R~ 7 Jir—Ancient Law, p. 69, fir 7,
1888 4, Trustee Acts =Rrr ¥z, #H2 »~ 1890 4
Partnership Act =J» » w2, Equity =7 »¥% kg
o~ Common Taw =jAy » % 7 ¥ + 3%, = FrASREAHE
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#: (Codifying Acts) 1=V A~rrr=Fv x ¥, #H
I rEF=N vy LY v 27 {3 v~ 7 2 English Equ-
ity o~y WSHB:IRAPT DS 2 SudE 2 Fgl; Court of Chancery
=tky 7, BEErr 2 5v 2R HABNERS 7 PR 7
=, % Common Lawv +RBI i/ -4, B2
s 2 HA (hard and {fast rules) » 5 5EM 7 » R 7 —
M F e o5, Wiy 7, W7 3 Blackstone 7 57
#. 3 The Commentaries on the Laws of England =jk 7,

Equity =#%}s 5 “It has been said that a court of equity is
not bound by rules or precedents, but acts from the opinion
of the judge, founded on the circumstances of every particular
case. Whereas the system of our courts of equity is a laboured
connected system, governed by established rules, and bound
down by precedents, from which they do not depart, although
the reason of some of them may perhaps be liable to objection.
w......But the two systems of jurisprudence in our courts, both
of law and equity, have long been equally artificial systems,
founded in the same principles of justice and posilive law, bub
varied by different usages in the forms and mode of their pro-
ceedings ; the ore Leing origivally derived from the feudal cu
stoms, as they prevailed in different ages in the Saxon and

Norman judicatures ; the other from the imperial ard pontifical
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formularies introduced by their clerical chancellors.” » 321 v 15
Fyanw=Fvx,77 v xKer, Blackstone’s Commentaries,
vol. ITI, pp. 224, 225) , F v v, A Ve, 4 H =7,
1873 4 o ek Uik t: (The Supreme Court of Judicature
Act, 1873) =fk i i:bi (The High Cowrt of Justice) =%

Pl o Py 2051 . e C] D' Ly
» M EFA S F A (The Chancery Division.— 4 )@Wl?%z g,

x vEE ~,E b5, The Supreme Court of Judicature Act. 1873 Ha47 LIgY
Court of Chancery ) #iE=Bs XVEIHF T 2 X 4% 36, 87 Victoria c.

ffc’t,qgfesi? dimmm>7 7 R 3352 a court of conscience | 7
J P fReFr=FEy X,

=9, Equity =3 vt/ B2~ i %Y 35k
HIh b HREFT T4, Bl To—~ dEHM E=F5 =,
Z AR HEREEE BRI [ Tr s P v X —ee Yo 2
(Alexander Severus) #F./ EpfC =R ==t ¥Hzk» (Maine,
Ancient Law, pp. 61—70) , 3 v v, Maine L% 4 7§z
By 7 TH~7HFE~, BPE 7427 Common Law =
Ty 2 =47~v 7 v 2 Common Law +, Z7[E#ES
(B & H)—rigid, unexpansive) jik R =47 7172 M 7 F »

w77 | (Bach of them (English and Roman Equity)

tended, and all such systems tend, to exactly the same state
in which the old common law was when Equity first interfered
with it.) + %> 7 E» (Ancient Law, p. 68) , & 4 ~, HTE
=W P HESLY v 2 EER S Bquity 2 i, 7~ TRO
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P TIES) =77 ~» 8 Equity » v 7, B,
FENdv e/ FTrovaar I REF~F 574, B
7y Millar ~pe o Bi=fs 5, [BIR =R r Gk =1kv 57
TFTHv 22 (BHF) FJik the equitable decisions of this age
&y RIBR=2NT7 », B>, WL, FT=Flesrrs7r
S5v ) vi#4 7B~ (Historical View of the English Govern-
ment, 1I, 358 (1812) cited Pound, p. 34, u. 57)
Y=R7n, BL~Wiz s mxFR=1Nr »BEv 28KH
English Equity &, Pl » 5 bl 20 = FE B4 %
2R R =R 7 BEREAN Y, BB 2 T =Ny 7
B v o 20U HEE PO Y 7 B A THF ) equity TR
£ | good conscience X -~ ['JEFE | justice ./ FHE + 7 | Engl-
ish Bquity b~ Z7 Wz =BhlvR~F5F4 (15 ot

Theories of the early chancellors concerning Equity as both supplying and cor--
recting the common law. §§ 5961, Equity finally established upon a basis of”

eluled Princi) | v oy §iH ~2 7 B4 (2 period of maturity)
=% v Equity v, & 27 KEH (a period of growth)
=7 Equity »Ev5, @E7 RN By oy =ediv 4,
=y, Equty, =sr it &2 RA»=y 7 @&~ ¥
LS ERT o257, By 7XRBH =R r
Equity v, BEH =R »» Equity + 7 L7, 28508 = /7
FINVYFET2F~F A, =, Eoglish Equity 7~ 7,
Do v BEAFRy 7BFR=1N7, X/ EROER AH>
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AP A=, BT Bquity =EFIH =R Lquity =

Rtesv 3 F 554,

BEIE AU JAWMERE

II. BE%JBERHREN

T B BAE BT BA=E Y sy < 5 YR
T A, BB FZIB A= I/ A B
=, Rft=tkos v 7, BHE QAT =K) 7276 =
= vz s F Ty, Bhe ol b, HEEEREE S B =5
Frrms . WG EE=EY 7, BT =-AREETF
SHIEE 2 ARy x = v F50 R, XILHERE 2 TEEE 2 Ed
=Rrramr, BT AREIRY 7. BAE 2 BARHB
TRAPF Y 2 HIE 7, o x = r =240, X2t Rk~ 0
=T r B =Ky 7. Justice without Law 78§ * » B
HE =7 e, SRR A~ BTy 5 22ESA
B EAREL s =gkrHEf-FoBFr vy x rEE=. W
M= »RETHRY 7. BHAE 7 R F v~ v v Pk
~ Justice according to Taw B =7 =, 2RFBHE &
BT B~F B s =Er B~ BF 27T 57,

v v, B (rule) + H Hi#kE (diseretion) » | g o
B F=r r#k 4 (Administration of Justice) =jh 7 =
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Arnmvili~doF 5=, @ay, BR=EKAHEE v 3 aER
=R v B, Wp ikl 2 BHHER Y R = 2 v =
e, o WEMBE/ BE=HHEIRAT 7T 795 (Sal-
mond, Jurisprudence, p. 19.)  # v 7, LI b o f%H 0~ 5k
My ArF=Hs ~, HPE =1 v 5 Justice without Law
2IMA A /AN WMRFIABRYFTF v oF 5T
4o Y, BIEEFE M7 FA=F 7> &I =58
ZRTW 7 H T T F A IHEE > e B W E kB e
(a body of enacted law) ' JGPAFIES v By 5, i+~
WP TG = 2 e, BB, st HEHRE 2/ &+
~ BRI = A A 2 B =Ky 7| AR (mechan-
ically) = i v Br=e/ 57 rH7 = P IRTIRT AV
wmF T, Wrryvs, b MBS BHEDEEAI T D5,
C R > HE TIA > 7 TH o 74 Yo7 5] H = PR Ly e
#2540 | judicial slot machines s v =\BX =+ 45>, /KD
=7, ZHAE FERY 7, WYBRE=R7 7375
=, BEE=R7 = BEMEYERH / =/ X var=5
VRIFT VX,

B> =, e B ~HEHSrH (The Dogma of Separation

of Powers) =fkvy 5, LR/ BEIRr 7 REy 7 RKx =7 F

-,

7 v g (Attempts to individualize the application of legal rules

lead to arbitrary magisterial action and thus to oppression,
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See Amos, Science of Law, pp. 33, 34.), #hv 2 . Fk= gL
F=ffarzo@r=e, b o7 ~Wr=KM=s 7 v
RNFANFTTF A, Bvifh=s 5 2L T 407 L Bk
W il = WA A v B4 P2 ik Ry L B =, RN =,
Bl hem Ty 2, @y s, HAE O RA L | hEE
(judicial exercise of discretion) ¥ &2 ARMFF I +F A= b
S AFIUs v T R ABELRS G0 5 PP T
vEHFFT, B, BRE=HRr» K7 HBEX~ER 7
B ), UHIE 2 B TRl 2 O TER T M EEE 7 EE .
FEH/7 3 my Mka=r 7/ F2~ilm | &7 fEE~ Wr =
W7 HE TRy 7 Er,

=y, BHE 2 E% k7 BBEHRZ 7Y 7, k73
=B F 2 x T AT ol T (general) i 4
Ry (particular) FHEF=FWHA»=FE v 7 », v 7 H=
W7, HArBE BHE AT, R B =Kr 54
WE 7B A 7R, Bvigiir 4 #T 8 8% (The Analytical
Jurist) s EI|RA4FI7 BB MGRH =BE Y 2 HE
=, BT =FR A~ =1 (the application of legal pre-
cepts as a purely mechanical process) F 7 4%k 7R
T, oY A= 7, Chancellor x5z, Common Law
judge /¥y ¥ BHEMTER T (hopeless formalism) JhEH H
RSPk (blind conservatism) =#F L Fsrr=rF 2 B
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1 2 gk frkig HANVKE, EFR /7 BE=14 7. HLr 745
=fF%, AWMk, s ) RS 7> 2 2B xdl O
F. L BEIE ~ 4B =07 e i) BB o 2 SRR T = 0%

FHEM v <x=e/s5~Fn5van, f kK = Eoglish
Bquity ~ BT 7 )L = = + o7l

v v o~ Justice without Linw 3, 3 R —# AR E = L9k
=FEE A v e 7 BBy 7 (fo supplement the rigidity of
prospective gereral rules), £/ BiSEEAERRE =¥ 2k
BoOBETHERET 7+ 2% (the help afforded by the
powers of individualization, the adaptation of a general rule
to particular circumstances) =j}4# » function 7 FH=,
Common Law =jhs ~ 47 (@ b2~ B 7 kz (the lack
of power of individualization in judicial decision) = ¥, English
Bquity 7 BERRF 722, ¥z v 7, &L~ Arstotle 7,
Hi (law) »~EZE (epieikeio) FUFHiTE T v Fr <y 5=
5> x B (Vinogradoff, Common-Sexse in Law, p. 209) v
B> = b A,

III. &%/ E&alamsEE:

B~ FAhRE=R7 -, WER BT = ARy 7B
SHavxI/HRr=, XME =7, Pl (Case-Law) 3
WP 7 Wiz m <% FH7 @A = v P RRRT Y VA A
=, HHE - HBEE =1y sHP 71T > K (the province



S e BURIRIR 15

of discretionary justice) », M2 7 Jik=Apo 2/ F»~7 353
7 AL 2 EfR g v, SEACS R AR PRI PR EER
by B K e IR 2 B2 (the security of legal trans-
actions and acquisitions) Zr > F Fr =, Br=[Ek
(fixed rules) =fkr P75, Z=@xr=xy, H~
7V BAVE 2 BB = KA B R~ 4B =RT R
A 7fihe e 2, gty 7, Equity 7GR -~@%K 7 WEST
v, WENEKK BT IF A B2z 7T,
Vv, BAFMERArYFTT ST T I T SR =%
v, B AEE 2 fixed rule 7#fiy, HlEvfHresF7
MEPRZTAPT, BRIV F S IFTANREREET T,
FLAWf o x2h# = ~, fixedrule P> = 2 | —fff = fixed
rale 2 < yRE O BERFEM=tky 7, W v =Hr 7
IS A2y 7 WA T BANEAW Y = wiligkr
w7 FT7m 7B BT B By GAT 2 R
F o, fixed rule B S/ I A A T T ATTERT b
THTRNT 5T A, BB Av o, NEHZEBBER R
BE7 ~K7AE 7 M= 7=, WA 7 #EEERE  BR7
Wy, fEe, B~z =BE 7 EI WYL e T T bR
7 =@lXF A, EFEMBI] =B~ B2 Rife=4 7 =, [f5
FEWMBl ) FEAER  L=HiTe s rr=Fr ~ LRE=Z=
B A BERRBHr RERE = Hyv 7, B= TR



16 ELRPGA i 2 SLNAYREFE 10 A

W ME Y Fr=Fy i~ REH 5 »VExH/I =7 K
Bos2is7 5y, vv o, GGy EEWG 7Y s
22 57>Fryvy, VEEWRB) kA ilivz=er 57
Frv~d g, Wires, hHVREGAR Y 2R
THEt TR IRy 7 Fnd e s EHBRPERTAL ) v R
ZHABE=HMA = v Il s v, Riky REMERY (B
LEAZBDT) =M 7. Fr -~ e o8 -0
—RUT) =M 7. =3 REVEA 7 R7 =, Z
WG A=, G/ BEAES - L=% By AasiivBrn
YAYRZER B, R, BREAEBRIXR B2 R
ZHi=h7. o BB EEARB I A= T T A
=, REAWESFrv ~F 5=, X, Bkry NEHE~27
PEE=EHy »=RY 7 HFH 742 v HEy RELR
e D, BEMEREER BAWR=H5 v =<5 =,
P = A3k 2 BT~ 2 S v X, HB=», HHF7 5
W2 BiT =5ty 7, TRXBIM B 7 BT ¥~ =HE 2 fFX
7B 7RI, FEAF A A RABRE » = > FEBR
=8v7, SrRE BRLEL BRIBATVVIBT =27

oo (KEEELZA AR IR, BRI e T, A
A S A AR BRI AT, PP — T~ —Bm AR, W+

PRI RREEI ) ey S~ M ER T 7 v T

WA~BEBERBAGSv2ArERTBIA =R 7RIS AVE |
POREREIS T2 r=FE v 2B (FERPRIETWE
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+) =aRiE s Bi= Bl A RRIR A BT F r v ~F 5 =
Ty Yv o=, WG EN T B~ =8t 2=+
TR NF 2 Wiy TR VPR L R = 2 =
ar, Hov By A2z 77ra 2 TR~ 7N
=7 P~ Y,

Fry EE=R7, BB HE Y X Z =2 EiE
BRI B E s 7 -5 5 v 2 X5 # =, motor-car traffic
=B 7, FfE »~ 1903 4, Motor Cars Act ﬁ"ﬂiﬂi’lﬁ§
o EEPUSETL (action-engines) =Bl 4R KR
JEREY, HECVHHEHEE»=KY 7, ZH7 BT 2 ~F 557
vz =y ~ELTFEF 7 v (Vinogradoff, op. cit. p. 227) ik
WHEFE /7 FE HEBHE=RArBE T4 8>
7+ BESHL  HBL7 T A= 2 F~F 4, Wz 7 x4 =
7, Motor Cars Act #HIEURT=2Ex» BEIHZE ==
R 2 R~ BEFRR = 7 VR 7 AR =R v 7 2
FHli> rdt = (by the help of a logical extension of existing
doctrines), HAEHY  ERATE /P & =27k 24 ~7 5
>4,

Wi7 v 7 B Tiw i = English Bquity ~ BRMES 7
R 2777 r, v » Justice without Law »°, fixed rule =
T G 7 g R 2 v B (the supplementing of gaps in law)

= # v function 5 7 v FHEE R oo, fixed rule ~H o H4E
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By =t 7 >y L2 gker 2 FHR =WA > 7 )i v 2 v v 7 =, jit
2 Mgt~ fied vale W w7y ol & 2 AT 7 4006
An=Fo oA =T W fisedrule 7350 =0k
HAER =P A = v ~ WY 7, Tk ko fixed rule
WU 7 AR v 7 o BEAR Y AL 2 FUR = BT o 2 M
¥ IE 2 = o~ Justice without Law 2 Ijfi=4 35 & ~7
SFA727F7nm, Wy 7, Loed Bacon 2 ZIET P57 2 v,
Po oK. Ste o AL =Tt 7 =, Bquity 7 P> #IE
Fv Fapgftd 4 25 7 (There is no law under heaven
which is not supplied with Equity ; for ¢ Summum jus summa
injuria’; or as some have it, ¢Summa lex summa crux.’ And
therefore all nations have equity.” 4 Bac. Works, p. 274)

IV. 3£ JIHH L0E

E e~y i = Baglish Equity » BIRREHR - H= 1o 7,
ek s LB AIF (Court of Chancery) St~ S
7 BAERNE =8y 7, R A K B HBrxEY
Yefif o 2 B (the working out of equitable remedies prepared
the way for definite legislation) 7 # > » = v iz , BT
Avovy WYk =ity e Bquity ~, Bl Bik=¥v 7
KIEZBA r 7 (as a factor of correction) {245 7 v
Fle—~ @il E [ 7v — b+ v (Praetor) », BEAE. jus civile
FHIEY 7 #fR7 T v—~ ] EHE=#y 7, Wx7HELS
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BH7 B2 2R o~ A=W =7 =Y BF v x 777

o 3K sh - Chancellor ', 7z, Common Law .~
7 M 7, AL 2 ik (Statute) 742 =F v x
Pl ~, 27 BIEAr =7 T 4,

B 7 35 Basibpr 2 i k=32 o &1 (process) =4f4 7
Prd s, BL v —= Common Law .~ coverture
doctrine 7 f v Hp = » Husband and wife are one person,
and that one is the husband . iAW REM=4T~v 7 ¥ X,
ey 7, i EIE NBEGBIE T AR =R 2 A= 5 v
w5 (the personality of the wife was merged in that of the
husband) #c=, Fh> ¥, T M EF+ = ~EEEFER Y
Ry v X, A BEMET E ATy 2 rFr=
FE=EPE A=+ B ESR T~ B RES =E

H7 VE—RERT I % F 7 v (she is not, in legal
contemplation, a person) , v 7 X, k¥ SFE=Hv 7528
ERETS -~ RAASHUC=METHREA » =/ v E~S N
=, BHREME BRI 2RI AV X,

k> Common Law / [FH|~, = ¥ Court of Chancery
Barfim~F vz, BEyFEHAEL= Ay x g2 itgh
EFE/ PE -, BE= FET v 77 2= By AAET
SRS, = (the barsh and unjust dogmas of the law) &

2 vIEYFavxn 377, B)F Cowt of Chancery



20 T 2 SRR 2t Al

{E3E 7 P =1k Y | the separate use of a married woman 7 .
e 7, Lh7 Common Law  coverture doctrine /iif§ 7 &
AR LTI EY X2 F 7 v s, BlF3E equitable se-
parate property =B+ 5~ ik kkn SWELy 7 27 A
v kBT 2y s LI B=RS AV =+ T =F Y
Ko Wiz v 7, RAHT T M T B~ v VR, o A
and his heirs to the use of my wife and her heirs” X7
Prar=fkys, L HBYTERA =22 772, =, §
EHARB R EHEE SBILy 7y F=MEIRT v 2}
=WfErF v x, Mr=e. F (feme covert) " equitable se-
parate property = 7 »~, 5Er e, K ¥4 (feme sole) r
gk MERSED 7 A AV =By X2t ¥H 7, RIH
CHEZHE  H2=, F7BRHr 7L HMEITRS v 2
WEyRr=Fy 2, =17 n, B mE Court
of Chancery » Lord Thurlow 7 > 7, JE equitable separate
property 4R 45 2 =, F.e Restraint upon Anticipation 7
BRevar=Fvx, H=Fk, FE/ BEtibp fE=
Y A A J equitable remedy b 7 >, Court of Chancery
Fi% I 2~ “He who seeks equity must do equity.” (Jfi+45"

v, WEF T v Bz = EERAE 2 BT R E SR
D2 Ao/ 7B FrEasx) 2R =y 7,

Common Law 73 » coverture doctrine =K+ 7, £/ £ 2
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= doctrine of the wife's “ equity to a settlement” 7 ffE~y ~
sMig =y alliga v,

52+ 7, Court of Chancery »'f¢z > Common Law =jA
r » coverture doctrine =HiGe v 7. FE 7 HEER AL 7 4RHE €
Y HB{A=FE=M~ 2% 2 equitable remedy . JE/ R
E¥e=jitt ko ks 2, #5727 statutory
legislation 7 DL 7 84 A < % HE 7 IR v o~ » &, L/ statute
TIPF L IMES xrlhT, BA -~ 1857 42, The Divorce
and Matrimonial Causes Act (20 & 21 Vict. ¢. 85) = RH =
=+ sk, Bl FRa VIAFE Y L xFE (a wife deserted by
her husband) 2 ~R|JE5FER (A Suit for Judicial Separation)
2P =4k Y e R (Judicial Separation) 745 xFEH',
SBERE 2 ~WEPRE Y 2B~ 27 F2 BRIE =5
v A2 7R (ss. 210 250 26.) , Hig, FEOEBRIIBF =B AN~
Br #%& »~, 1858 4, The Divorce and Matrimonial Causes
Amendment Act (21 & 23 Viet. c. 108.) =4k v, FEXREEH.
BEYITFAR ~EFEE A (trustee, executrix, or administra-
trix) v FHFAMEILSY (8. 7,8), E5= 1870 4
2 The Married Women’s Property Act (83 & 34 Viet. c. 93.)
~y B BTG, WEGIT =R »THE. FXEESHE =
Kyt s x » L= 9 v MiedR, FEASEERE=KF I M
By 2B, FEERT ~EE=F MBSy X T E
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BrIyrLRAK%IIEVTMET A= 2 F v (ss. 15, 7,
8.) Wi R I/ FEATIMEE B B A v F v s x, S PR
MBS 7 SE& =is v v Ay D7 JE 7 MAARa AL = By 1)
FUHET BLx 2 ~, 1882 4, The Married Women’s Property
Act (45 & 46 Viet. ¢ 75.) R 1893 4 > The Married
Women’s Property Act (56 & 57 Viet. ¢. 63.) 2HEF 7 v
X

#f 2~ 7, FE~ equitable separate property 7 ¥ifi= Ay
B 7~ = legal separate property 7 e ¥fr v 7 5865 =—
W EE /7 EWiRm=KI X r2—FvRBr=e’/TY P R7—
KR, Ak k=7 B A =Ey 2 2 F T,
WA =7, Chancellor » i~ x¥f % ~ equitable remedy ',
The Married Women’s Property Act /HlE =%, BE IS~
BRI By 227 F7ra v INMAFTBESE Y V', Wi,
4-H 71 7 L%~ equitable remedy 7 v v, Y v »H = equity
jurisprudence =3} = » historical interest 7 fil> » =B|xF 4
B FAT AN, My 7EHBL > BRBES AR =7 =, B
IR BOT A= v I RRY THT ~T 4, BHZERA
b BRI 45 v * 5T T = B~ - fipe (FELEECD
RS Ay Y 7 ZE 7 BRI - v 7 T
FREr v 7, BEH=FLE=RPF >+ 2ABE 7 EHFHRE
(BA—ZBH=0, AR 7RF I T4 T
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A A =T > B 3 = v V=,

7 v 7, B-~ZE e English Bquity ~ BCHEE7 A
A2 FTay vu Y, BT~ T B T =
v, BEFAVEBRTFrv~F 5%, e, 2707
S =k v any: (legislative lawmaking) =% 7, #4p) k-
AL (judicial lawmaking) rPZm e ok e F A4, Ry
judicial lawmaking » . legislative lawmaking 8 v, i
-5 =, judicial » = 57 v 5, legislative » = 5 ~7 4
M 2 5 2 =, M =HMFH =, BRITHEA» 7 F»~F 2
v 7\ BR=RriEF Ly xEH 2 RERHE M =2~
R BB FRAV=H\XT 4, ¥ ~FE =17 »A{EHIE
% IBRER I WA Bi=R 5| R, judical xrRE7H
AN TFT N, Y 7R BERAHE e xR T BRR
2 v b+ A judicial lawmaker . Wz 7 4EF v 5 v~ R
7 #Hl5E 2 >~ + &2 legislative lawmaker 22 =, BE 28K A
AMEZHGHERT Y B Bi=ftv 7. Al =W%HT7 B
Arxm= b~ BEFI v <xRY 5T 4, HEvmWME] 2 B2,
T » = ke k2 flE& -, judicial lawmaker =, H O ¥EE
T rRIPi=#y rERIER ey AR =, HLEER
Hhre, Hz b7 re, BRArPi=y 2, BR7ER
~NF a2 P TERAAMFF I 5 (Hence the social interest

in the general security requires that he (judicial lawmaker)
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should not have the same freedom as the legislative lawmaker.
It requires that instead of finding his premises or his materials
of decision where he will or where expediency appears to himn
to dictate, he find them in the legal system or by a process
recognized by the legal system. It requires that instead of
proceeding along the lines that seem best to him, he proceed
along lines which the legal system prescribes or at least reco-
gnizes.—Pound, Law and Morals, pp. 51, 52.), 2 7illi=Z=~
>+, legislative lawmaker #EHOHE 2 W=ty 7#HlEs
W~ 2=y 7 BR/GFFMETHEF A ~*7F 4+ &
AWK 2 Fl 7 5y, s Baudry-Lacantinerie g
W77 Av ooy TN MR e 5 S =1k
Iy G =By v 7 ~F ST A IRECTH B R
FrArvrvxF s~ WBl=RrrvfE~Z22FvF4=ar=
F 5, W F s, B wh ABTER =ty TGy 2
HEFI»~ BA 7RI BT 0 v 2 Fio el =1ky 7. WH~&
L u s o BRI~ v MY F A 5, (cited Pound,
op. cit. p. 51, note 14.) v 7, WMB| 7 KZ. EEr+ &>
ik ko R, e 2 BHE B =Ky > B Bk
Fesrnrar 7bPERER» #i# =, judicial lawmaking *
legislative lawmaking + /i =Bk F 7R 72z =Fr57

AT S5y H, Ve Ry 7, HPE » 5 judicial lawmaking v
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HE e v » AAPEIRT ~F 4, b BWsk=ltr . TERAE
= IFERAvE?FT VIR T R ERAYE T T A
(judges always find the law and never make it.) 7% > R
TSP A =+ il sy (B Bi=B v 7~ W M. Gel-
dart, Elements of English Law, pp. 19—27)

2IEAr =, HAEAY 2 ERALFE &=L BHA ~
7 2 #iF4: (Bquity as a method of judicial discretion) -,
HMEFr B =ty s, HoEE=ERTresFTT 4,
B = RE =17~ TERBA - EBEERAI - 2R
BT REIEY v 7, RERBIE 2 k4 (different tribunals) =
AR e r 748 =i H> 7 B~ Alabama, Dela-
ware, Mississippi, New Jersey, Tennessee, Uermont 7 g4 JH +
1848 4g ., New York /srihfil={k> 7. WiHE 7 B 7 ik
4 Ohio, Kentucky, Indiana, Wisconsin, Jowa, Minnesota, Mis-
souri, Kansas, Nebraska, Nevada, California, Oregon, North

Carolina, South Carolina, Connecticut, Colorado, %5 & r =

« = (Pomeroy, Equity Jurisprudence, 1886, vol. L. pp. :
1KY 7 (3554 wore . 3 &8 41, 42, Clark, Foynity, § 0 )» Equity ~{g

E=2RxARY FeF 4, REFR=I7», 1873 £ 5
e kg% 3 (The Supreme Court of Judicature Act) ={&
v 7. WEHIEy 7 By 2688 2 4 % ~» The High
Court of Chancery (75 pk & —3 451 . The Court of Appeal
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in Chancery (Hj4sikPEFRFLPNIN ', Wik =Ky 7 Py v
s E sk The Supreme Cowrt of Judicature . Hi =ff—x
5 v (36, 37 Viet. ch. 66, ss. 3,18), Common Law s Lquity
et b T =R 7 B o 2 5= b = T AR
(36, 37 Vict. ch. 66, ss. 24, 25) | fEZp: 2 #:5#k 437 (special
tribunals of equity) v =g L BIB v RTr=F
v &y e, IS A=, Bquity v = ~5 % Adminis-
tration of Justice 7 FIffIK v EKy 2 v ~FRe M F 4 277,
v v~ = Bquity » 3 78 > 2 B 2 B8 7 v 7,
Equity ¥ 7 =7 7B ~F 4, BEv, BB HE= 71
= ZIBFMF A2y, Equity iGHEAE
B ke @t 457, M2 v 7, Equity ~$ 4
Moy s T vz (GESERTERERSRT). e~
THAMES 2 BRl) r&v, fiv - THAER 2 FHE) rRE,
e T2 rxRe, e TEMEVSLEEXY v 7
5B v TRy 2 <R RB iy 5 (BHEEE)
o BBIR=vF N I HE -, =27 2 AW
HEAES=B v BY A~r v =F v 2 (Equity must
have a place in every rational system of jurisprudence, if not in
name, at least in substance.) (gg=), #j~ 7. Vinogradoff / F
FETHEY 7 F~ vy fo= Bquity o, EE Lk = 4 B
7Ty, XEk=EHFvAMEFF rv ~F 554 (Thus equity
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appears not only as the most ancient but also as the most

modern form of legal action. Common Sense in Law, p.

291,

BT T R

v‘ wﬁiﬁ b Eunﬁﬁmﬁ
e3¢, Chancellor~——/> 2> + = English Equity 3 over-cry-

stallization > @B 7 M5 F » v 285 { > Chancellor
Common Law BRI #EfMs, L BEIMTEAr=BY 7
SN =@ xx B AT v 7, 224 BT By x =
FF A, BZHBSNY=TEY 7, Chancellor {3 =5 =
»IEFE, R, B, RO/ BRIy @Hy 7, AL 2 k=4
X, RAWEMES 2 HH 7 Hv x o/ =fEr, 55 =1 », Common
Law Judge »5eflv iR =Myr v x 7B =, £/ B
SRR 7 > 7 J B BEMRT Y RE =R A R =
FEFvAZ2H=, Z7EKE >~ 78 v x Court of Chancery
7 EM ., BIEMIELR (the eothical element) ¥ D7 % =1t/
MFERR - EE Y F R=Fy 27~ B=HHK BHRF7 v x
Y, si=e, Common Law Court . k4 Sl 7 LA 3k figpk
CHEYF 2 VRS,

Wi 7y b7 B 2 5 A Pi= 7~ Pl (decree in
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equity) 7 v 7, Il iERKB =1 7 ~BPE (Gudgement at law)
=Wy 5, Fy 7 PHENGELES (cthical character) v R &

yap=Fy x v 7, Court of Chancery 84z K v Lquity
BT BRI 2 BR =17 27 i AR
B yE AREfE (The Stage of Infusion of Morals) rfir = 1
T a Y, thos 27057, TF = Chancellor »fifigh s »
BEAGS = BHEMRER T B~ 7 ~fi~v v x=s 77
iRy FaFSIF 4, By »~, Hi= Court of Chancery
% Common Law A7 BE x> #H 2 =, E 7t &RE
=HAE A ERB., ATEHEEENHBEE=IL4 7, gE =17
BIARAH7 . U7 K &7 87 k7 b=~ 7,
BEEY T v 7R VAT T ER v 2 rv=K) 7, 27/
Era b TERAN /X F A7 557 7»~ (BEquity is a Court
of Conscience acting in personam)rg=), #2727 lnzr =+ 7,
B L i 27 1615 4 2 Earl of Oxford’s Case =j4 5, Com-
mon Law Courts 4y (Judgment) =3k 347 728121
Court of Chancery 4t (Injunction) =pf+ > (Jurisdiction
of Equity as to Proceedings at Law), Chief Justice Coke
$Piigt——Imprisonment for disobedience to injunctions issued
by Chancery was unlawful...... «If the party against whom
judgment was given, might after judgment given against him

at the common law, draw the matter into the Chancery, it
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would tend to the subversion of the common law, for that no
man would sue at the common law, but originally begin in

Chancery, seeing at the last he might be brought thither.”

<Throckmorton v. Finch (1598) Third Instit. 124, 125. Cited) =~y 5
Holdsworth, History of English Law, vol. 1. pp. 461, 462. =¥ 7

45> % » Lord Chancellor Ellesmere . #Ij——When a judg-
ment is obtained by oppression, wrong, and a hard consci-nce,
the Chancellor will frustrate and, set it aside, not for any
error or defect in the judgment, but for the hard conscience

of the partyjece...eFfE 2= + FHiF= ¥ (%;%g%@?%ﬁ;ﬁﬁ

and Tudor, Leading Cases in Equity,
vol. I, pp. 615 et seq., 1928. )o

Fvooe, fEg, LEBEA 2 GG~ 2 FRRIREE mar-
damus 2 $FEATRA 7, PiE=Hr7RE4IBvB/BF v x
HE (the inability of common law courts to issue commands o
the defendant) = Py x v Zo v 7Ry =Wy 7, BHEEE
HUPT 7 BRbE -~ A 2 BERF =Ry »~, H=BE=B2rES
RARMER 7 vy =Ky 7 7 SR 7 PIT T e F ~F 5 F 7
v x Bl (the decree merely orders the defendant to do or to
refrain from doing some act; if he refuses in spite of being
imprisoned and having his property sequestered, the court is
unable to bring about a performance of the decree, apart from
statute) 7 7 v % + F ~ZH v 7 Jiv (Equity acts in personam,

not in rem. Clark, Equity, §§ 9. 10. 12. 274.)
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pAe. R =t 7 ~ Equity o [ 288 ) vy v 7R,
A Court of Chancery 7 PL7 [J3.0EAF ) (Court of Cons-
cience) 7 ARME LB, A~ F 2 FISAMIESE (uatural justice)
>, Bquity ={kv >/ 3@y, K Vv iz =/5
TrArEZATIME, FH2 o, Bquity 7007 TR =32
WM, XTI FrrrvB7rFNF -, BLr
sHAKTRY 77, Mz 2% ~, Bquity Bfe, BE >
7y BN FiF 7, v o Snell =3, The Princi-
ples of Equity 7 §#1 /7 —BH =7 “The term equity is used
in various senses. In its popular semse it is practically equi-
valent to natural justice. But it would be a great mistake to
suppose that equity, as administered in the Courts, embraces
a jurisdiction as wide and extensive as that which would result
from carrying into operation all the principles of natural
justice..-----A large proportion, therefore, of natural justice, in
its widest sense, cannot be judicially enforced, but must be
left to the conscience of each individual.” +§8> 7, B A =0
F7 R~ 7N,
Eh~#HELEL Common Law =jd7=, XL » Statute
Law =jA 7 =, BET Vit @ER 2 R Bl=\BRI v 7 G»~
2 TEBAVY 2 TH/F 4, =, Common Law =3,
Statute Lawv =r =z, Hojit & =RNr »1IE 357 3 ¥ (social
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standaxrd of justice) 7T ARKRy FRrHik=. A2 2=
PGy 7> 2 B4R = 7 v AR 2 JEHE Y i~ 5 v 5
73y v, RBME~Z =1y 7% AHE 2 YT i~ 5
»MIRIEEAT M, WY 7 B =By s HARAY 2 A
WA BB . BRI T R >
A BTt g B BN REI R BAEI=R T~ B K
Equity ~ B4 > 4~ 3 ¥ 2 Jij 5 7 v (Salmond, Jurisprudence,
§9),

JoAk, Equity ~gk4E BB 7 Bl =3 2~ discretionary justice
F7n,Selden VEEIHEY s~ RODPEZ7=2, EH
~EHPESAN BB, = 5705 v 7, Chancellor /B
RO BBz, MO AR 2B IFNAIBFA 277N
(Fquity is a roguish thing. For law we have a measure, and
know what we trust to, Equity is according to the conscience
of Him that is Chancellor; and as that is larger or narrower,
so is Equity. ’'Tis all one as if they should make his foot the
standard for the measure we call a Chancellor’s foot. What
an uncertain measure this would be. One Chancellor has a
long foot, another a short foot, a third an indifferent foot.
"Tis the same thing in the Chancellor’s conscience—Selden’s
Table Talk, Title, Equity.) , & % ~~, Chancellor =, A 7748

BB B 7 o RN RA =Y 7
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=y 7y v Y 3 ik A = WHE <~ H4 7
s fgr o F»Tra, M2, —E 7 EKr<xh:ll7#Hx
+ 4 Administration of Justice =%}y 7 »~, Bl ~EHAEH 2
REIPREVHFMY F T4, F=7v, FRlE=>r
MELE BE, B = Equity vy 57, Common Law =
W v il— 2 f)PIk3EFE (System of Case-Law) 7 By« &

2% 257 v x (Roscoe Pound, ¢ The Decadence of Equity,”
in Columbia Law Review, Vol. 5, pp. 20—35.) . #j2 + 7,
living equity /7 @§f~3dwv 2 2 577 » (the tendency to a de-
cadence of equity into a system of mechanical ruies)

Mie, BL 2707, BT = Equity 7ok A=
Fvx=es Vb4 7 ~F 535 4, Holdsworth ~H: >3 His-
tory of English Law =7, HEF~, T2 =H7 », &
BEE v xrar=KRIF FIEI W Ar=r78X
7\ B2 R R v R i =R 7 o~ BAHEE 2 L = K
Yy SEXARFET BE R ~F 5 F v 2 (The thirteenth
century had reaped the benefits of a fixed and orderly system
of law. The fourteenth and fifteenth centuries paid the penalty.
Ibid., vol. IL. p. 591) +i{@Br7far, BL k7 BUWUI U7,
By EBEERNR L B RkEr 7 BBy ~TF5F4, By
Justice according to Law 7 52fifan = b »~, MR =338
xR T Ry Wiz v s Ry X R BT



AT W B 33

IR =HME S I =FAn T T T, YRR T X T,
B SRRE v o BRI T LS 2 IRDE, FLAETR 2 BEoR = HE 2 v £
=R ~ Ry A AR B SE B IS Y TR/T
Ao Tvov, A BT B = o B v iR T
rE BRI BT Y v, B R =TS VSRS =
AR v v 7, Yo 2 ARER - b2 H 2 BE 7 R
v, Wty o, T, BHGER BR=R 7, Jus
tice without Law 3% Justice according to Law . ik 7 i& x v
£5 A =3~ , Justice according to Luw 3 Justice without
Taw 2B EIFFrHrA=H ~r»r» v Z>7, L7BHH=F
AR~ T A REMERT . ME=AH A= r ARy, ¥
v Amos S EBIHEITEY 7 H~ v, [the alternative appear-
ances of law and of equity as the mutual checks and correc-
tions of one another are lasting and not transitory phenomena. |

(The Science of Law, pp. 57, 58.) +F> 5 ¥,

27 Bar = GEH=Rr B Y EBHE 2 BRRE =K EK
v, HrJIEFRTrvIe=, KA EBFT M, BIE
=7 . K (dormulated rule) =i 2 R, BB
RE 7 FH A = AlMIER 7Bk =ftxr 7 HR7 477 =K
v, BE =R A8 RS- A RRE S RE T
v HBHr=, — 7 BEAERT K7 7 Fv # 7~ (Salmond,
§§ 9, 10), BEx~Ex 7 Flh=B 2 HF, RE /BRI
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ra vz =FKBy 7, M BECRETERE v Z 7
FTEHAr R H=RGFr v il =, XE/7REWHEB
rigid application of rules) /Wy X <% F4my 7, hHARR 2
EEMER By =EIr T B 2T L 75 F P
Fra, W2 v 7, Justice without Law 47 2 v it h i (Hexi-
bility) &, Justice according to Law 45 2 v {: (certainty)
P =l A, D7y Bl A= 7 Bk 2
o By 2fAM =2 i %S % (duo proportion) 7 {Rx
=, BHB=HHEAE s Bk Wi S v T 5
=, ¥E Av o, Justice without Law = Justice according to
Law =, 4k =1F3% 7 &80 7 FHA)HE (Administration of Jus-
tice) =M FWHAERF T v 7 Hr— 2 TRy IR
a2 b ~NFIAREFTT A, BuFr=Hl~ 5 X [HE
A RE=HY 7, RAEEE Y ArFHBE IR = b
=4k 7. B, legal machinery 7 ¥ 7, L 2 4=
Mo rEF 7 BER=EoEr =, B 7 flexibly =, @~
B riElk=s, Mezrfx=. —ENEE = 7itEH&E
(the social interest in the general security) HE v 3 v ¥
=g A v = r——@F = J i legal machinery 7 ZH =
2 NEE FEFAFAF—FF v ) 5= (But even
the most flexible of mechanisms will operate more or less

mechanically, and it is not easy to make legal machinery
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flexible and at the same time adequate to the general security.
—Law and Morals, pp. 83, 84.) , ;> 2 m> =+ 7, Equity
> Administration of Justice =#fs 7, v v fJLppts 7 self-
sufficient system 5 -~ J-4  Maitland ~gk 2 Bi7 B2 » =
Equity without common law would have been a castle in the
air 2 BT Ph7 v 5t (Lquity, p. 19)

5 kX =, Common Law J43% Statute Law =jd7
administer  + 4, #2 »~ administer ==+ 7EBF ¥ v X
natural justice », 2~ 7 Equity =jt 727 administer + ¥
NRIBFZFrAR BT T, B = BASMEANKE 2 B
IRA =B AT 2 B2 = BBRS <0 T
AT IHRE A, xR BRI AR I % T
7YV, Bz~ gy sEBEB e vBqr= F T E
S, X EB ey kv s ~FS5FA4, AEOBRE A YV
HBEEANETER 7 £ 2=, H7 ~ikGEBRERK B2 =
W7 g~y A BYARTHFS 7 v 7=, 2oL HE
TRy, FHr o Lo BNy R = v X RNEE S HE
®7 IV v, AR PA=T 5, 7 PR =Rrr ik,
7R, BB, —=FEA 7 ERLEAL=—EF »
¥FT7r, o Hi=y . REVEERBER ¥ RX ) FX
r oy a ) X HERIBEE . B2 o FEAN BB =1
I x@B L s =By, MR ATE, B BIT=
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s, BEBH 7@ 7, PE7 R A W IT e H
(U] 7 BAIGHE (B -L/L ) SEI R E RER) . P 7 1N 2

YAy 7, W=7 K 7 BE 7 &7 »r=1Lx xR

,(.(5 AR = » M7 7 > 7, BiE=fe 5, RAEFRU, 98K =~
~v P HE (Hﬁ)b)‘bfb’ﬁ~00!ﬁ$%ﬂf‘) ‘)’ 7 Pxg Bv =GRS 2 #8Y

BENZ =R 7 =22 xR FT7 v, 2 Bl = ﬁ&r»Jﬁm&)
i:férﬂﬁ:i: FHE =gy v Mg =4 7, (PR OUERRAS N4 AL 2 W,

S, B=BRBArv=Rr=sunT7r, By TREG KN
28N =BE A= ~FESRR = A= v R R
Rl 2 A = B = v RIS 7 BOH = 38 % T > 7 Kby 7 iR
=Fy)relelBE=v 7 QBT BIxEHT =77 378
rr= kA s A =T AR 2 FETRE A REFE
R=EBFr BHEE BB BE=-r = ~25%27H
F¥ra b ryxY | v (FIBBAZERATLAR AR
s = B = v REBEHIRBIR) . W52 > 7| woral claim x>
legal right =@iasfi<% =/ 5=2F 2, X moral tie Y2 &
= legal duty =i 7 F 4,

geze Equity rR> 7=, yv By 7, AL E [
FFAEF 7, Equity w&F v RO 7 E6 v 7 B4
v, BBy XEFT TN F Y ET 7, {838 7 PisE (the tribunal
of couscience) =H BARFHHEE /B BE=~7FFAY 7,
ZHBR=Fra b ~FT kT T A, B HPIE v legal
rule =fK v F KBy » <R =, 7 +»FRE ~ 5, moral
principle B 2~ % 7 BF > X BEHER, T=R~
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M HEF K w3875 (legal machinery of rule and remedy) ', &
W Ry Ly Weffe » » ArvER=, W7+ RIE~>. 8
By PR nTIEA, Rosy WMTF ARRIE =1 7, moral prin-
ciple =hflt |k &R (legal recognition) vk ft k. %h
(legal efficacy) 7 [fffli =~ % 75f5E s, Lh7 &l 7 JEvBE
HEROER) v, BiLy 747270k E 2 B (BD + 7 e »
AY R AT, Y HER Y 7 EE S REUR T B RE
7 Ph 7 {41 > (by covering the whole field of morals with legal
precepts, , U7t vy BRI —T v A v r AT
BEFNF IO EDSFTTN, Wy T L= T EE A~
TRBES XY B BRI REBY T U T Bl /=
Fhx = by Bquity 2~ FRAMBIF ~F Ay X, 2T
el =Ko 5o, B L~ 1873 4 7 Rees v. City of Water-
town. Fiff =R 7 ~ PR

control over that large class of obligations called imperfect

A court of equity * can not assume

obligations, resting upon conscience and moral duty only, un-

connected with legal obligation.”——= R H == 1 wHzk» ¥

(19 ‘Wall. 121. cited Pomeroy, Equity Jurisprudence, vol. I, p. 464, n. 1. ffj 3/
\7ih 2 HPe=¥+ 5 Clark » Equity » gradual crystallization /5857 v b

Ja Gy 2Ry Pn) iz v R e~ B = Fine-
gan v. Fernandina, 15 Fla. 379 J v~ Heine v. Levee Comm'’rs,
19 Id. 658 =7 =R 2= sk

Wiz oz =v 7, Ei» Bquity 78~ LENIER7
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B2 ik SR (bhe judicially enforceable prineiples of
natural justice) =¥z 7, Common Taw x4l v H:H =
Wy v 727 administer v+ ¥rfis=, KRFE+EFHF 2PE
= v 727 administer v xBi=7vx v ZdisHiHRN,
Equity =A7m =%, RFrEH 7 PE=Hy 7, &M
R 7 I+ 2= o m), B Y S IREEEE A <~ (Where
there is a right there is a remedy) t , Court of Chancery i,
N 7 FlgE 7 552 = dtth 2 TP 7 B2 o x +HED T use [/ i
i#2 N\ (feoffee to uses) /. {EiRJETH (abuse of confidence)

=¥ 7, BRE (cestui que use) /F| &7 Pl =M
Zr I e R BREHE mortgage 7 IL BRI =17, T
AR EDE | (2 conveyance subject to a condition) J ¥ ¥

Blx =, [&HE 2 B4R (a security for the payment of money)

F ) v~ 7 mortgagor =HElRME equity of redemption ¥ i
~+ U7 RBE17E#% (s mortgagor who has failed to pay his
debt on the day) = %} 2 Common Law =5 »EfE: 5 3k
BMyBMy xryime, X, BHART=HA »BREN 7K
v x vt 2 B (a vendee of land under a specifically en-
forcible contract to convey) =¥+ 7 »~, B/ BPYABRIT =4
2y v 7, B2 FRIBEBIT (Specific Performance of
Contracts) /HIE7HHx =T R, U7, BEE=¥>tihv
=/ 7RE=FEAx 2 7 MI X I x, X~ Fitik
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I, analogy =K~ :E{EFE (constructive trust) =4k v 7,
WL 7 s =Ry »AEMBARE 7 v 7, B =227
WA 5 =B 7, FIAMEER S BT 7 S v s 2 2
¥ (to impose a constructive frust upon the wrongdoer for the
benefit of such intended beneficiaries), #Htv =, 7 B:HIEE
IEBT APIR =T 5F 4,

2T PAn = Pl = 2 TR S S = Y
P, Ty 7 WA M Ay =y 7~ 257 T
F BB =7 = (at every turn), FHPE A, E3k -/ BE
=Y SR =L xR ~F T F 4, Bow, B BB
Ao A=fEesig=frtx, A=Fs7@k=f~x1r, L&
W R =y 7, R BB =B I B == b T
PeRAm =2 T 70 v AR =, EEME = AR 7 R~
YrAr= v, WroiRevr a2 F T, Bk
H7BFEv. e/ BEIRBE=WRA =2+, *HTHET v
TN Sy FTPrns3F T, Wz olnr=v 7,
Bl it 3 =ty 7, PSSP (ideal social order)
TR A a2 F TR T PR
=, REFEI v 7t 28R I BB 2B H e v 2 v 75
A=y BYEEY v H O BEy 2 HCEE 2 R =15
VARZNFIREBERT =TT R 7 E T S ERES (the

amalytical jurists) ~ 53 2 » 3k AL A MER = S B AR ILELH
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(the natural-law jurists) i 3 # » hALE A —=. b=k
B =, M-I TR AR TS
= °

YL Rk o 2~ Bquity 2 BRGE . Equity #j 7 Justice with-
out Law 7 pl5, Administration of Justice =%} = self-
sufficient system 7 v v Jlifira v = + =, FH 2 ~, Equity 7
A7 B8k 2 A H BB 2 AL 7 R v b A= b = 5O
¥ 7, By x limitation 57 v 2 =, Equity &=
BRR o 7B = 2, BTG 7, Bquity 73
MA=Ey TN ZFBRFT T, e s, 3k« He who seeks
equity must do equity” X, X~E=3>35, “He who
comes into equity must come with clean hands” J4Z ~ « He
that hath committed iniquity, shall rot have equity” . B3
FURFRAY e 7/,

B=y, bl %SRBI E w3 gk 2 il (any
distinctive doctrine of the equity jurisprudence) -+, #Zy: b
7 By#ERE (any equitable estate or interest) 7 A& A r = ¢+ =
Blxr=esvR7a) =, e, WERBHAP B 7 KHE
v, fliiarar=fAres T T xH, My, 7
B/ E~, (v—~ | =7 =, Common Law =jt7 =
“ex turpi causa non oritur actio.”” “no cause of action will

arise out of an illegal transaction.” 2R 77 #HI v, &
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Wv 7Ry 7 v 7 (ARAOK-LOAEE S 1D),
Yo 7 Lquity 458k 2 WA T 0y x0, B~ GFEEEA
Bioy =) %A SR D7 b A7 ER Y. D7 it
JHEA =Wy xEmI MA2B 9 FRy 7 ~F 574,

Wiz v 7. BrER=rr TG = Er TR E ~3%
K& the modern doctrine of estoppel by conduct | . #:34 /
=¥y, HxFERSEET g x The Doctrine of

Tquitable Estoppel =4 v #ABE Y « B~ Al = B = =

. Pomeroy »i;> equitable estoppel =¥ v >R ErEFEF R
r TR = v (/\. F RV Equitable estoppel is the effect of the volun-tary

conduct of a party whereby he is absolutely precluded, both at law and in equity,
from asserting rights which might parhaps have otherwise existed, either of pro-

perty. of contract, or of remedy, as against another person who has in good faith
relied upon such condact, and has been led thereby to change his position

for the worse, and who on his puart acquires some corresponding right either)
of property, of contract, or of remedy. Equity Jurisprudence, vol. 11, p. 2683.

BD F EF g et ~, 1649 45, Hunt v. Carew Hfh=j}7
(ﬁﬁﬁﬁﬁﬁ%@f%ﬁmﬁow%/@ﬁ%m%7ﬁ7wﬁm
Fxr=W 3, 2T 22 EEY »EE (fraudulent affir-
mation) 7G>, ZHHETH v x B, i T3
vARIE] VR EE=Hy 7, BB BEIE IR 2
B, Bl R By B v 2 HER 7 F A E =Y
METERAr I x 2 F Ty x, Fa Y, BE=R
» n estoppel @I, WE=HNArARERR a fraudulent
affirmation = sEHx 7 v, BE 2 REFR o false state-

ment as to title, made in bona fide ignorance of the title = »
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Wi s~ MR Y 5 ~F v x5 (Dyer v. Dyer (1682) 2 Ch,
Cas, 108,), Lord North -~ 1682 4:, Hobbs v. Norton Hjff:
=7, BR=KY 7R Y %7 (a negligent mis-statement)
T/ x2rHE IR A~y 15> (I Vern. Ch. Re. 136.), #f
%, B kB~ 1717 45 Mocatta v. Murgatroyd. ziff =%
7FE@A 7 2 (1D Wnms. p. 394, W77, MEHE
—Fiw, HEER (WRHET X » v BRIGTOR % v b §5x
HoBE» SHEXVIER T A HIMFR X+ b 7o) =K
V. BEAE T =) RNE O RR Y BIEAGE = FIRE
HFHE~FR LK o ACS 2 KR = W) e 5 r2y——Clark. p.
4 ) v 2B IFfESfes v 275 7w x, B=, 1762 4£ »
Montefiori v. Montefiori #5f4: =F+ 5 », Lord Mansfield =4k v
7. B/ equitable estoppel . JIAH ~ i v = E3F kPPt =
FERPEeSrr=ar =59 (1 W. Black 363.), =, s/
W~ FAMRE R ) PRy 7 Ml BESAH
b/ BN YRS 7, B BATRCER 7 h=HY A~r
mEFEY X,

ZIEAN =, Bk ERIE =1 BT v, BRI
B KB 7 Jgo estoppel I =Ry AR, 27
PRRE B =T 27, BATRE > ML vt = e 20
[E06%k =tk »EIEER I estoppel by matter of record | JHZE »
LBE=RrrvEE BT BRI L= 7B 2~
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FEEsit = fk v IR 2% IE estoppel by matter of writing | R~
CILIES; 7 4745 =k v EiR 28 11 estoppel by matter in pais | =
~RAM @By y, B AR UHiasmBERT 2 &
WoRx o+ 2rF -, BYHKGBALA=S7, BIRDL/
Gyt 7 ® 2 7By ¥~ 5 x «“He who secks equity must
do equity” | + 2 JUAR = 3L 4 7 i » x » Equitable Estoppel =
A== valigr 2 57, Yiz oz = 7>, kg
i~ s RS EAER  B 7 E v 7 o HER 7 3R
by, RAK/EBHE IRz RAvES BTHTHE
17, HEVHE 2 BA=1ER =ty 7, T/ #»
FHF B ITE~I T T2y Ty 2T~ $b 7 ER
=7, BHET ER > » AE | BT =y 7 BHEE £
rMEHIHTY T RAMEFT Ty T I Ry, XBFHETER
Ty P AME S, RYRE=Hy s PRI BEH IR VTR
BT T vt IR, e, 277, B BHEE S
HoF=tv s, BHEE2 8L 758y A2 B2 =k# LR
v 2o HER BpFBABRG 7 RBAWR) FT
FBRWy, X~y BEMES FEFIRE=Hv 7, PEX1E
By Ry A =k LRy v 2B R EBpF PP
FExrBHITECBAEFR) T Ao RW 74, B
FFH s EBquity =5+ r2rE -~ B 2iFEH= Equity

FTHRIAMIEEFF rv PSR v R7Za2av=TF 50y, #2
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v 7 Ik oy WFELEAN 7 VIR ) R~ TIEFE 7 JEE » &
77 Bquity 27N 7 Bl 287 il 7 ~F 554, v
T A NIRRT =0y A THERRE T 2 RT3~ TE 28IRTE
2B s THifssE 2 Jii) v i, dh=pb 2 R =
B =Ry s ~F F7F A H7 2 478~ F T =, fEY
7, estoppel =4 r v gt 7 B IUAR ~ 3 9 ikl B =~
¥k, =/ 5 ~Fry7, v o WL Biv 2Bl =7 e T
Ln K=, FRy Yy vy T rBEMFTT e T 5T 4,
Bay, vyvr, EE=rrrmr, —KRER v~ 788k
fexre 51v 5 »~fE5J 4 ¢+ 5« (Schuster, The Principles

of German Civil Law. pp. 361—363.)

Yk~ x v 2R T LY < 0 F e, Bquity ~, 2 =BG
IHfArazr=fkv 7 s, HOoBERMHEREIRBX= 1 7
w257, H—x, Justice without Law » Justice
according to Law =¥xfv 7, /2 FE+ A rHKIE» =2 1+
=HEY £, Fos o] BN TR ) X~ TIEHF 7 BE =1
V7R Iy T HARE S, Ry 7 Bquity 2 Z =07,
Mk 2 v BIER T BBEAr 2 25T A Y ER7 = =EYy 2, H
oS, MFH = Equity 73k > b 2rE o, HEEHES
= Equity yfl~F~F 52 rm7=2r =4y 7, [EF X
~ T ) 2 s v 5 2 Equity VIR BiIE2 2 ~F 5 %
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= b=y &, s ff A Jli o Uquity ST 2 YRR =12~
FeFaTray, Wiry s, BAATCEE=, Mie 7t
2 #%# Ancient Law =jt 7 MRk~ 7 B AT, Lok
7 A7 A——LBquity has its place and its time. p. 70 | + H>F

EIHIE7iGr Y,

James Bryce 7' ¢ The Extension of Roman and English
Law throughout the World” =jh st i=tkv ~, (45
ALERe To——~ | A EE A7 3% (The Regions covered
by Roman and English Law) ~® =3k’ 445 LUL=Kk
v 7 fgr (Studies in History and Jurisprudence, vol. I, pp. 72,
ot seq.) (gE), M ¥ =, [ F2— 1+ ik, —IE@ =3 B
74 v, Kink Ine v Alfred »S5igEy 5=, Ey =T
B FER Y ZHE S REBIER BREY T H A =BT 4 T4
XY A&y DTREE BRI Ry rRIY Bk R
ol 2WEr 7H AV To—~ | v s 57, HR7 2
BT R e 25 22 K7, H7ER=HKr» (5
By 7=/ 3k 2=+ (The Diffusion of English Law
by Settlement) », FEFIFr» <RI F»~F 4, TEY L »
(e—~ WoBM7, BHMH=TIB2FHY Tv—~] &
HWEBY v 2 BT T v 22 v IFE By T Te—~ ) HH
7 V'fEfR) = 7 s k2~ =+ (The Diffusion of Roman Law
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by Couquest) +& 7[5k 5 F 7 v ~vF 354, W=7 x,
T Taxy») hn Te—~ k=8 y 7, €2 ILRH
2k sy ka7 linglish Comrt of Chauncery i #%5E
vz Bquity = H == v orjlizgkr, 8 Av >, JHen e
— = V{7 g =N~ juscivile =22 praetorian law
I+ ARSI 7 T4 X9 2§ i =J4 7 ~ Common Law
=3 2 v Bquity Z4E=RH = =2 + xH{izlkr 2 5 7+ (Pome-
roy, Equity Jurisprudence, vol. L. §§ 2—9) , #F+, (4 %Y =)
B B = v 7, Common Law F{&iksy 7, Equity 2 i /E
RArii~SvFayxF s~ Fh 4B =7 rrnxil
Fr 2 TAXYI A E7E =2 v 9B T2 2775y, i1t
v, TAXY =) &, B ER e~ HREBOR 7 1R
HWrOsx=vFe, SR=2Rrrrmmetie s EH Ty
BFIavxsFTIv, Hrvr, BeT4xy 218k, 4
ﬂ%&ﬁ«fﬁﬁ=%7ﬁﬁﬁmY/ﬁﬁfWﬁﬁ7ﬁ&1=
ryHEa Y, WiE, BR=TY TN, English Equity . 2%
Bl = >, Pound ~JBifg TBIFEY v =3k 7 it =
HrrERT A Y FrEx T R Rb) a living instrument of
justice in the society of today and of tomorrow =%} I
FAMBRFF I T FTF A, Fr o, B~ = Paul Vino-
gradoff (Common Sense in Law, ch. VIIL) » FFE “equity as

a method of judicial discretion is inseparable from a complex
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and efficient system of law.” gz v equity appears not only as the
most ancient but also as the most modern form ol legal action.”

7MY 7, D=~ Y,

(=] W=WPMSEHEA-LH 2 KEHRPU B Rxov, K2 Bk =0
A3 3 F Yy 7B 7 (2 S0 =3 7 v 350 0 3T B ER 3
RS AS-ERERD,

KRETWESZH S BRGHGFEAFPG—— PR Y = v rHIE S v
2 RBER MERBE®BT Y XY rAv e, REHUTE FT2Rs BT &4
SR A A, 7 BT = HIEREH > WA Y vk 2 BBk, % =R ke
R = IR~ b * o, BREE WRELE R =8y HiE BT~ v HER
TV rRAr FEFVFLF, EEY sy MBSV 2N REEY XY
W72 RS LERF v ERAIN~ 2 ) by 7 RN IS ERNR
HE7 ) PIEA W FB A, Ry SIS ABERY oV =B v B o 2 v HIRTF
B DB ) BEATB=EAVve, 1 BAFHY Y k=, HE=R7~
WEEEA D T B Yeeereeeeg

s =Yy s, BEAD T LEPBEY v, FHR RS T v
=FErx, HIF

KRIEFHIE-EA = B RERYE GRS = T-bfull) — I8~ RA
JERFIAEFHEM AV =) F Lo, BlEE E=2Ghy 75 HELEE )
FHBRERERF R Y v 0 7 A BV 7 KL =R E 7 F v
= b~ REETE THRERERF 5> 2 BEEF v 7 U7, BRE
MEER =RV EBR r v B A7 = B 7Ty, BRE )
HRRE > VATB B v BRIATR ) BHERSRER S E v, BT B
W=y FEEY x vBH BB v =¥, W MR @REx v =
DIrBAF VAT T A, WEA VIR SR =BV HBITVEBT Y Y
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b S S R o R N R 49

s KMy RF I v h T A, RESAEFIESE =5~
K2 F 5 VL7 R =W A v RS B MR A, TR E TSR 8T
2 EM T EIEE S, R by FEE RIS otk =
BAvBlE=Y 5, Zv7 v ris 2 =4FrRiE K =Yy BEIR0 > Z0R ~
WM F TN I P eeeennn- o

Wy v7, KD b JUE=8XY v 2R HIRFHF =W v R =%
r7, QIR Ly 7, RO BA=FE Y x (HREEOK).
B

RERI=4E 3 P B R 3R (i o u =g ) — R > v 2 R
HMERER ~, FEEMEETF Y 7RAR=A v, FFH =R TIHEK7 W=
ZAFRIBYy xves > vE, KETZEZADEYIRE » By 2 vk
WY =y H = vy, REAE s IR 6 o HARSH / Y,
R BB PARBE sl Yy =F v ), HIEY v ~ZFHmY, R
R =MV BRFE =R VET By ~ By 2 v 2, AA-B=UGR
Vavy o REMGTEv e Y PP, LB s ARRUEEY = v bk
=A==l Y, ME> v ~ARK VS FREAY 2 ks> ¥ =FY X
o b FRacy, R MrRrE IR B0 & REBAR e
FEFP T, RrE=By 7HE v AREF=2F v =/ rB~Y
WA T Ay e PRy = v PHERR=EF 7V = + #4Y FRER
MERFEOL VR gv o, BV OB FEEY Fves 24 T
Xy 7, A2V B FBEeT v v $l v 7 RES-LEE LGS
LE PSRV ARE 2 BB ke By 37 A, Y = v ~HIERE
FKIER 2 AEFR=BIME> v > ¥ FHIE B4 F ¥ =T VXZIY
FREFHT VA EVERG 2 HE=RT -~ RAFTEE 2 VR y=2 0
W FBA I BHT v = F v, WHEAVERF Y FFROEEN
ey o YRR 2y F Y FREA Y F AE=EAF a2 } T
Mrevaove, BvrBrg=RBE L ARFHxre, r@E7 =275

A o
ceeree

(g2 —, BEOBH =KL g x e ~B/E=1kY, WH>F ¥ =2 »

~
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PRl 7 3% ¥ 7 P A ~ v (MRAERBCT S —O =5 TSR D
H2K) o

Wk =FUEFE Vv g =~ BT AT =00 2 B~ ~ 7, 1T
Wl Y r g =gty o~ HEWEHEE 20 v I T gl v 2 REY
Ev RPN e #iA~ v (19074 TV 4 A BRES~FE ),

Br2 PEABE S REFFE ~1804E 2 T7 7 > 2 BRIRGSMEE, 181148
2 T =2 MY vy BHEAENE, 1865 £ T4 20 v HRSSHS I,
1889 4E 7 T g o) RERESSIEETIMAME 1867 420 Tan rorr, R
FE= Bl A = b sk (Williams, The Sources of Law in The Swiss
Civil Code, 22 et seq., 83, 84, 130 et seq.),

(E=) Operation of Fquity upon the Cunscience of « Party.«-++«... equity
acts upon the conscience of a party, imposing upon him a personal obligation
of treating his property in a manner very different from that which accom-
panies and is permitted by his mere legal title. Whenever a legal estate
is, by virtue of some positive rule of either the common or statute law,
vested in A., but this legal estate in A., is of itself a violation of some
settled equitable doctrines and rules, so that B. is equitably entitled to the
property. or to some interest in or claim upon it, equity grants its relief
and secures to B. his right, not by denying, or disregarding, or annulling,
or setting aside A’s legal estate, but by admitting its existence, by recogni-
zing it a;s wholly vested in A., and then by working upon A’ conscience
and imposing upon him the duty of holding and using his legal title for
BJs benefit, so that, in the ordinary language of the courts, he is treated
as a trustee for B.......A testator has given certain lands to A. by a will
properly executed; but A. procured the devise by wrongful representations
made to the testator, and the lands should, by the doctrines of equity, be-
long to B. The statute of wills, however, is peremptory in its prescribed
mode of executing a will; there can be no will without conforming to the

statutory requirements. Equity does not attempt to overrule the statute ;
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it admits the validity of the will, and the legal title vested in A., but on
account of A’s wrongful conduct in procuring the devise to himself, it says
that he can not conscientiously hold and enjoy that legal title for his own
benefit, and imposes upon his conscience the obligation to hold the land for
B.s benefit as the equitable owner thereof; and then arises the further
obligation upon his conscience to perfect and complete B.’s equitable owner-
ship by a conveyance. (Pomeroy, Equity Jurisprudence, vol. I, pp. 470,
471) ¥ 7 v 7“decree of equity court does not aflect the legal right” 3- v

B+ EoBVvF7 7V,

(M) ¥ v s, Snell »~jih, Equity Maxim =¥ vEE > v HEIR (limita-

tion) py R/ EFFM IR 7BV, “It must not be supposed that
every moral wrong was redressed by the Court of Chancery. The maxim
must be taken as referring to rights which are capable of being judicially
enforced, but were not enforced at common law owing to some technical
defect.” (Snell, p. 11.), Pomeroy =f{E= «Equity can not interfere
to give any remedy unless the right in question, ...... is one which comes
within the scope of juridical action, of juridical events, rights, and duties.
...... Equity does not attempt, ......to deal with obligations and corresponding
rights which are purely moral, which properly and exclusively belong to

the tribunal of conscience” +Z&7 7 /& (Pomeroy, p. 464),

(BE] T4%0 Ay BEY Ta~-<y ¥ 5= v iBius v el ~iis

Bryce 72 HU TR, 1% 4% ) 2, ¥ “vw—=, Hr28%, 2=
K = Cn- e,y 208 TAv YA, Ealfnr Tnm~y
OB ) BB =4 7~ B2 TAR Y ALEIEY Th -y,
o2 rrvatr by, BH=EEY IR FTVIRT AR
» Professor Maitland % v Sir Frederick Pollock , #ffgg (Maitland’s Col-
lected papers. Pollock and Maitland’s History of English law.) DIzl

FrE BrR, s CARIA, =Ry Tu <, HoOERY, KGR
Egh= T ¥4 2, 2RV To < HIoBER ~ HY 7R HIEFR=
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ANVE) PT W BIF TA Y Ay =y To— = () JEEe - 2 8
% (a reception of idens) =3@x FH P x W, F 42, =RArv To—<,
¥ B o~ ) HER2 (a reception of a Code) 57y 5, My v 7, 1%
=y VEEEE N FUELEE 7 ~MbRE 2 #8672 (a reception only of doctrines or
terminologies) 7 » 7, WHK =R r vy Tu -~ ) KECEI ) H#
2% ‘a reception of the totality of the Roman law texts) o3 h 2 X4 ¥
8~ v7 fEv (Sherman, Roman Law in the modern World, vol. I, p. 360.
Leonhard, The vocation of America for the scicnce of Roman law, 26 Har-
vard TLaw Rev., p. 395), #&» 78 v »~, Hunter (Roman law, p. 112)
BRI ST~ TAw )2, Wy Tr <, ¥ H3~ an act
of legislation ={k v = ~JgX> 5, a long process of custom =@ ¥

P x @A~z Y,

—(#% )—



