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WEEITNE L2, ZDE EDOEWENEYIBRICLOEBWET, lPVtFT
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FHATL, Bibld. 4 TLA T FT AN E 5> TUIBRAD L W& TY, *
Ty NIEFTLEZM) A, TH, A XY ZAAHIZ [H HOEICIITRFED
BREDEHD D 22 6. L iz IFVn] EF-bIT T, Znkin
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S04ERT T, ZDHPITHE AT, FHAT & HEFIC & - TERED O &% L < HEfb
LEL7,

flEDICBL T2, ek ZHEL oY) . @PIEIERICRENZ L DT
75, 19884FEAZ LA pEMITIEE (Trust Property Control Act 57 of 1988) & \» 9 it
OREELS DY) £, EFRICOWTEDLEFETY, ZOEFREETT, 20
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THE TRUST IN SOUTH AFRICA’S
MIXED LEGAL SYSTEM

Prof Francois du Toit
Faculty of Law
University of the Western Cape

Principal themes

The South African trust in a historical
context

The statutory definition and regulation of
the South African trust

The key features of the South African
trust: is the South African trust a true
trust?

Trust law problems
1

South Africa:
what comes to mind?

Nelson Mandela

To know the South African trust,
is to know (some) South African
history

Jan van Riebeeck for the VOC
(1652)
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The Battle of Blaauwberg (1806)

e ay—

BLUE BERG |

The South African legal system

« Mixed / hybrid in nature
+ Common law: Roman-Dutch law

+ Strong English legal influence in aftermath
of the 2" occupation

The ‘Romanist reconfiguration’ of
the trust

Estate Kemp v McDonald’s Trustee 1915
AD 491:

‘The [testamentary] trust is a fidei-
commissum and a trustee is in our legal
phraseology a fiduciary’

10

Fideicommissum vs Trust

Testator Testator
! L
Fiduciarius Trustee

1 L

Fideicommissarius Trust beneficiary

11

Sanity prevailed

Braun v Blann and Botha 1984 (2) SA 850
(A):

‘It is historically and jurisprudentially wrong
to identify a trust with a fideicommissum
and to equate a trustee with a fiduciary ...
in its strictly technical sense a trust is a
legal institution sui generis.’

12

The construction of South African
trust law

Braun v Blann and Botha 1984 (2) SA 850
(A):

‘South African courts have evolved and are
still in the process of evolving our own law
of trusts by adapting the trust idea to the
principles of our law.’

13

Statutory regulation of the South
African trust

Trust Property Control Act 57 of 1988
» Not intended as codification of SA trust
law

« Provides statutory framework for public
control over office of trustee and regulates
certain aspects of trusteeship

14

Statutory definition
Section 1 TPCA:

‘[TJrust’ means the arrangement through which the ownership
in property of one person is by virtue of a trust instrument
made over or bequeathed—

(a) to another person, the trustee, in whole or in part, to be

ini or disposed of to the provisions of
the trust instrument for the benefit of the person or class of
persons designated in the trust instrument or for the
achievement of the object stated in the trust instrument; or
(b) to the beneficiaries designated in the trust instrument,
which property is placed under the control of another
person, the trustee, to be administered or disposed of
accordm? to the provisions of the trust instrument for the
benefit of the person or class of persons designated in the
trust instrument or for the achievement of the object stated
in the trust instrument. ..

15
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Is the South African trust a true
trust?

Key features:

« Duality of interests

« Trustee assumes a fiduciary position
« Trusteeship as an office

« Real subrogation

16

Duality of interests

English trust

« Duality of ownership: trustee as legal
owner (i.t.o. Common Law); trust
beneficiary as equitable owner (i.t.o. Law
of Equity)

South African trust

« Duality of estates

17

Duality of interests

Section 12 TPCA:

‘Trust property shall not form part of the
personal estate of the trustee except in so
far as he as trust beneficiary is entitled to
the trust property.’

Trust beneficiary holds only ius in personam
against trustee

18

Trustee in a fiduciary position

Section 9(1) TPCA:

‘A trustee shall in the performance of his
duties and the exercise of his powers act
with the care, diligence and skill which can
reasonably be expected of a person who
manages the affairs of another.’

19

Trusteeship as an office

« Public control over trustees
* The Master of the High Court

« Statutory interventionist powers

20

Example
Section 16 TPCA:

‘A trustee shall, at the written request of the Master, account
to the Master to his satisfaction and in accordance with the
Master's requirements for his administration and disposal of
trust property and shall, at the written request of the
Master, deliver to the Master any book, record, account or

re\ahng 0 his ini ion or disposal of the
trust property and shall to the best of his ability answer
honestly and truthfully any question put to him by the
Master in connection with the administration and disposal
of the trust property.

The Master may, if he deems it necessary, cause an
investigation to be carried out by some fit and proper
person appointed by him into the trustee’s administration
and disposal of trust property.”

21

Real subrogation

* Only lawful substitutions by trustee

+ Unlawful substitutions — typically Roman-
Dutch remedies utilised

« No constructive trust or tracing in SA law

22

South African trust is a true trust
and not merely a ‘trust lite’

23
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Some trust problems

« Joint-action rule i.r.o. trustee conduct

* Violation of the ‘core idea of the trust’ and
the ‘alter ego trust’

24

Thank you




