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65 1997
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580

12 2

(2)

416

(3)

#'$ 139-140 1958 3 304

1985

#($ 1968 1924
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580 12 2

580

10 12 2 2 19

3 20 12 2

580 12 2

580

1

(4)

1

#)$ 2 139-140 2 304 2 471-472

1989 2 149 2006
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23

2

2

416

(5)

416

12 2

4 5 b

580

(6)

#*$ 4 477

#+$ 36 1992 10

82 1994
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580

416

580

(7)

(8)

(9) 1897 577

(10)

(11)

#,$ 346-347 1959

#-$ 4 471

#.$ 4 149

#&%$ 577

577

4 149 302

1969 2 43 1993

#&&$ 1898

611 230
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580

(12)

2

(13)

1998

(14)

1 23

1928/2009

#&'$ 10 303 10 41 4 473

#&($

#&)$ 178-180 =

2003 1998 426

größter Sorgfalt

2013

die Sorgfalt eines

ordentlichen Verfrachters 498 2

1
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577

577 1998 1897

Handelsgesetzbuch.

429 1 431

429 431

429

2

431

(15)

429

1861

Allgemeinen Deutschen Handelsgesetzbuch

395 397

431 400

#&*$ 1 6 132 138 1956
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395

397

1861

1

429

1861 395 577
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(16) 4 9

Nautae Caupones Stabularii ut recepta restitutant

praetor.

Nautae, caupones, stabularii quod cujusque salvum fore receperint nisi

restituent, in eos judicium dabo. (17)

receptum.

(18) (19)

actio

(20)

#&+$ 1

3 1 3

1 6 1 50 533

Digesta Pandectae

42-47 2003

#&,$ D, iv, 9, 1pr. 8 730

1992 VI

57 2 1982 7 46 2 3 4

2002 188 James Mackintosh, The Edict: Nautae Caupones Stabularii, in THE JURIDICAL REVIEW V.47-1,

54, 55 1935

#&-$ 282 2001

receptum arbitri

receptum agrentarii

3

#&.$ ius civile

ius honorarium

18 38-47

16 11-16 28-30 1979

#'%$ actio

actio de recepto
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(21)

locatio

conductio

(22)

�� ��  &ù]D¯+ 

#a�� ¯+&.

�nautae�

(23)

18 4-7

#'&$

19 30

#''$

18 348

#'($ D. iv, 9, 1, 2., Mackintosh, supra note 17, at 60. Mackintosh

554-564 1938



- 11 -

(24)

(25)

(26) 18

(27)

#b�� U®� ]Dùav

(28)

#')$ D, iv, 9, 1, 3., Mackintosh, supra note 17, at 60.

#'*$ D, iv, 9, 3 pr. Mackintosh, supra note 17, at 58.

#'+$ D, iv, 9, 1, 4., REINHARD ZIMMERMANN, THE LAW OF OBLIGATIONS; ROMAN FOUNDATIONS OF THE CIVILIAN

TRADITION, 521-522 1995 .

#',$ Anderson Shipping (Pty) Ltd v Polysius (Pty) Ltd (285/93) [1995] ZASCA 38; 1995 (3) SA 42 (AD); [1995] 2

All SA 463 (A) (30 March 1995), 7. 1794 1804

1811

17 219-221 17-18

stabularii

17 199

D, iv, 9, 5 pr.

#'-$ D, iv, 9, 1, 6.
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(29)

recipere res salvas

fore

3-4 (30)

( 31 )

recipere

(32)

(33)

(34)

(35)

(36)

#'.$ Mackintosh, supra note 17, at 62.

#(%$ David S. Bogen, Ignoring History: The Liability of Ship s Masters, Innkeepers and Stablekeepers Under Roman

Law, in 36 AMERICAN JOURNAL OF LEGAL HISTORY, 326, 351-352 1992 .

�� 
 ��Mackintosh, supra note 17, at 57-58, 19 373 17 188

�� � �� 18 287

#(($ D, iv, 9, 1, 8., Mackintosh, supra note 17, at 58. 23 557

#()$ D, iv, 9, 3, 1.

#(*$ D, iv, 9, 5 pr.

#(+$ D, iv, 9, 1. 6.
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(37)

(38)

(39) fullo sarcinator

custodia

(40) dolus culpa

(41)

actio de recepto (42)

formula

(43)

#(,$ D, iv, 9, 5, 1.

#(-$ D, iv, 9, 1, 8.
#(.$ D, iv, 9, 3, 1. 17 730

#)%$ D, iv, 9, 5 pr.

#)&$ 18 91-92 W.W.BUCKLAND, A

TEXT-BOOK OF ROMAN LAW, 560-561 3d ed. 1963 .

#)'$ D, iv, 9, 3, 4.

#)($



- 14 -

(44)

(45)

(46)

�
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actio rei persecutoria

(47)

16 12

18 8-10 19 616-620 631-665

#))$ 18 290

#)*$ 18 15

#)+$

D,

xiv, 2, 2, 4. 1681

1681 2 82

1 2006 232

D, xiv, 2, 2 pr.

#),$ 2 3 4
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(48)

In eos, qui naves cauponas stabula exercebunt, si quid

a quoquo eorum quosve ibi habebunt furtum factum esse dicetur, iudicium datur, sive furtum

ope consilio exercitoris factum sit, sive eorum cuius, qui in ea navi navigandi causa esset.

(49)

2

(50)

(51)

2

actio damni adversus nautas (52)

(53)

poena 18 31

#)-$ Mackintosh, supra note 17, at 68.

#).$ D, xlvii, 5, 1 pr.

#*%$ D, iv, 9, 7, 1., D, xlvii, 5, 1, 1.

#*&$ D, iv, 9, 7, 4.

#*'$ D, iv, 9, 7 pr.

#*($ D, iv, 9, 7 pr.
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(54)

(55)

(56)

)      ¯+ù=\´l

2

#*)$ D, iv, 9, 7 pr.

Mackintosh, supra note 17, at 72.

19 374 Bogen,

supra note 30, at 351.

252-253 V 1991

#**$ Bogen, supra note 30, at 347.

#*+$ D, xlvii, 5, 3.

D, iv, 9, 4 pr., D, xlvii, 5, 4.



- 17 -

�� �� ±� öù¾1

locatio conductio

941

actio locati

actio conducti

(57)

locatio conductio.

(58)

3

locatio conductio

locator

conductor locator

conductor (59)

3 1

#*,$ 17 8

#*-$ 18 239-241 17 702-704 locare

coducere locatio conduction rei. res

locator locat rem conductor locatio conductio

operarum. opera locator locat operas suas

conductor locatio conductio operis. opus locator

locat opus faciendum

conductor

conductor locator 18 240

#*.$ 17 704-705
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(60)

(61)

dare facere oportet ex bona fide

(62)

dolus cupla

custodia

(63)

2

(64) locatio conduncito operis

imperitia

#+%$ 19 30-31

#+&$ 18 40-41 19 270-271

#+'$ 7989 19 285 651-652

#+($ 18 91

#+)$ 19 353 17 708

18 91-92
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(65)

culpa dolus

(66)

custodia

LLL LL

LLLLLL

LLLLLLLLLLL

LLLL
vis maior

LL
(67)

#+*$ 19 353 Zimmermann, supra note 26, at 397-398.

#++$ D, iv, 9, 3, 1.

#+,$ 19 293
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(68)

locatio conductio operis

19 2

19 2 13 32

(69)

1 navicularius. nauta

#+-$ 19 294

#+.$

49 3 4 2005 536
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2

19 2 25 7 10

(70)

(71)

#,%$ 69 531

#,&$ 19 culpa culpa lata

culpa levis culpa levissima 3 1000

casus

11 2 1977 86

91
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(72 ) dum tollitur aut

portatur aut reponitur

(73)

Gai. D. 19, 2, 25, 7 (74)

(75)

(76)

#,'$ 69 531

#,($ 19 294

#,)$ 7989 19 294 18 92

#,*$ 7989 19 374

#,+$ 17 730
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3

(77)

(78)

#,,$ 31 7 1912 81-82

#,-$ D, iv, 9, 1, 1.
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interpolatio

(79)

(80)

#,.$ 18 287 3

16 44-45

#-%$ 17 8

Zimmermann, supra note 26, at 516

2 16 20
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3 3

3

(81)

* Vd

#-&$ D, iv, 9, 1, 1.
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591

577 580 581

592

(82)

Imperitia

custodia

2

(83)

#-'$ 417 = 2003

4 181

#-($ 19 298
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(85)

#-)$ Zimmermann, supra note 26, at 520

#-*$ = 94 1993
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32 3 9 48

23 23 4 26 108

32 1899

(86)

493 2

901 3 493

(87)

901 4

( fS³4ùÅ

#-+$ 100 400 1968 82

#-,$ 808 691-692 1884 /1995
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497 499 3

497

498

499

(88) 1861 396

(89)

(90)

498 324

#--$ 87 817

#-.$ 87 818

#.%$ 87 818
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7

4

324

(91)

2

(92) 2

(93) 498

932 934 936 940

(94)

#.&$ 87 578

#.'$ 3 49 231-232 1893/1995

#.($ 87 572

#.)$ 1681

3 7 4

ROBERT JOSEPH POTHIER, ATREATISE ON MARITIME
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612

) 0Å³4öfS³4
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324

325

326

(95)

CONTRACTS OF LETTING TO HIRE, 91 Caleb Cushing trans. 1821

#.*$ receptum

21 1 1977 103
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�Werthersatz� (96) �Werth�

�Wert� �Wertersatz�

1861 1897

�der gemeine Handelswerth zu ersetzen�

396 �der gemeiner Wert zu ersetzen�

430 1998

429 �Wertersatz�

�general damage�

�indeminity ~compensation� ~compensatory

damage�

325

�� �� fS³4

328

#.+$ Hermann Roesler, Entwurf eines Handels-Gesetzbuches f r Japan mit Commentar, 3 Bde., 1884, S.10.
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329

(97)

�fraud� �malice�

�m_bb\kb negligence� �oppression�

vollen Ersatz

328

vollen Ersatz

396 5

�special damage� �punitive vindictive damage�

(98)

(99 )

damnum emergens lucrum cessans

330

#.,$ 92 254

#.-$ Roesler, a.a.O. Anm. 96 , S.184-185. 87 585

#..$ 87 583



- 34 -

1150

331

(100)
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2

1

�
 	 	 �� 2 1 2
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1897 577

580

(101)

23

#&%&$ 7
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4

2

custodia imperitia
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580

(102) 1992

12 2 1992

20 2

766 12 2 580

580

12 2

416

9 11 25

2 (103) (104)

581 416

580 581

416

580 416

#&%'$ 10 303

#&%($ 26 1755

#&%)$ = 5 2008 193

693 1979 108
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580

416

580

581

416 2

(105) 581

416

(106)

(107) 580 416 2

580 416 1

581 416 1 2

580

416 416

#&%*$ 10 41-42

#&%+$ 4 477

#&%,$ 1 329-330 342 1942

10 301 2 139-140 =

443-444 449 1973 2 304-306 187

= 4 1985 2

205-206 2005 2 244-245 247 2013
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(108)

416 580 416

416

(109) 580

580 581

581

416 2

416

580 100

416

(110)

416

416

416

580

580

#&%-$ 107 245

#&%.$ 415 416 20 =

1998

#&&%$ 580 416

= 107 443
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580 416
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(111) 580 581

580 581 1897

Handelsgesetzbuch 1998 430

430

#&&&$ = =

317 1 1900/2004
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(112)

580 581

430 1 2

580 430 3 581

580

430

der gemeine Handelswert und in dessen Ermangelung der gemeine Wert

gemeiner Handelswert

gemeiner Wert

(113)

(114)

(115)

#&&'$ 15 136

90 4 5 6 1972 187

#&&($ 15 137

#&&)$ II 2 43 1955/1988

= = 3 119

289 1899/1998 1 67 1917

80 1925

#&&*$ 114 43 114 289

1 73 1 1963 20
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(116) 430

(117)

580

allgemeiner Veräusserungswert

(118)

430

(    {}øêì 3A$X¡ùfS³4ù"� B>

430 249

(119) Bürgerliches

Gesetzbuch

249 249

(120)

251

#&&+$ 115 20 10 317

2011

2008 107

#&&,$ 116 317

#&&-$ 329 1937

#&&.$ MÜNCHKOMMHGB-AKTUALISIERUNGSBD. TRANSPR/BASEDOW, §430 Rn 1 1997

#&'%$ = 46 1988
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(121)

(122)

(123)

1 Haftungsgrund

Grundasatz der Totalrestitution 249

1

a

i Interesse

#&'&$ = 120 54

#&''$ 38 1 2

1996 237

#&'($ 124 5 6 1989 35
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Sachwert gemeiner Wert

Differenztheorie (124)

416

(125)

(126)

(127)

#&')$ 1 416 80

6 1964 785

#&'*$ 179 1 1997

#&'+$ 1969 121

#&',$ 122 222 236-237
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die konkrete Schadensberechnung

(128)

(129) 252

249 1

(130)
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�� ��    H}5k *)& rö"� B>öù¾1

430

die abstrakte Schadensberechnung

(131)

249 2

(132)

430

#&'-$ 1969 109

#&'.$ 112 198

#&(%$ = 120 56

#&(&$ 128 109

#&('$ = 200

1957



- 47 -

Verkäuflichkeit

entgangener

Gewin 252 S.2 BGB

252 BGB

(133)

#&(($ 128 109-110 BGB 252

= 120 56
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(134) 430

(135)

430

(136)

LLLLLLLL

Norm

Hadley v. Baxendale

LLLL
(137)

#&()$ 128 109-110

Sachwert

73 4 1963

31-32

#&(*$ HERMANN LANGE/GOTTFRIED SCHIEMANN, SCHADENSERSATZ, S.195 3. Aufl. 2003 .

#&(+$ /4<4H4GE30-15* 128 111 115 22-24

#&(,$ 124 836-837
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(138)
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430 1 2

249

(139)

LLL LLLLLL

LLLLLLLLLLLLL LLLLL

Auslegung

#&(-$ 83

4 1986 105 150-154 1980 831

#&(.$ 3 226 69

1904/2004
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430

430

430

430

1861

Allgemeines Deutsches Handelsgesetzbuch 396

1897
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(140)

(141)

(142)

�
 �� ;/

CMR (143)

2010 9 30 (144)

Rosensburg

Cambiago 3,384 7,979kg

CMR29

#&)%$ 112 189

#&)&$ MÜNCHKOMMHGB-AKTUALISIERUNGSBD. TRANSPR/BASEDOW, 430 Rn 2-7 1997

#&)'$ Ibid., §430 Rn 2-7.

#&)($ Convention on the Contract for the International Carriage of Goods by Road 1956

1961 CMR

Convention relative au Transport International de Marchandises par Route

#&))$ BGH, Urteil vom 30. September 2010 - I ZR 39/09.
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qualifizierten Verschuldens (145)

CMR23 3 1 8.33SDR

CMR23 1

2 990,929.56 (146)

1 2

CMR23 3 1kg 8.33SDR 77,563.40

2005 3 3 I ZR 134/02

CMR29 CMR

249

CMR29 249 CMR

#&)*$ +D?4J@2AI,4F5

1998 100 CMR29 default

considered as equivalent to willful misconduct grobe Fahrlässigkeit

#&)+$ K>.6 CMR 1978 23 1

23 2

23 3 1 8.33 23

7 29 1 wilful

misconduct default on his part as is considered as equivalent to wilful

misconduct 29 2
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CMR

23 1 2

23 3 7 23

CMR29

CMR23 1 2

CMR23 1 2

3

CMR reinen

Obhutshaftung

CMR

1998

CMR

2
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Wertersatz

* Vd

1861

ADHGB

(147)

#&),$ F. BENEDICT HEYN, DIE ENTWICKLUNG DES EISENBAHNFRACHTRECHTS VON DEN ANFÄNGEN BIS ZUR EINFÜHRUNG

DES ALLGEMEINEN DEUTSCHEN HANDELSGESETZBUCHES ADHGB , S.276-279, 471 1996 .
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1998

430 1998

CMR CMR

(148)

2013

503

431 1

8.33SDR 504 1

666.67SDR 1 2SDR

(149)

430 429

430 429

#&)-$ Kraftverkehrsordnung, KVO Entwurf eines Gesetzes zur

Neuregelung des Fracht-, Speditions- und Lagerrechts. Transportrechtsreformgesetz TRG , 1997, S.6

#&).$ Abschlussbericht der Sachverst ndigengruppe zur Reform des Seehandelsrechts, 2009, S.133.
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430
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416

Livingstone v. Rawyards Coal Co 1880

Lord Blackburn

the wrong

(150)

remoteness of damage (151) remoteness

causation scope of protection

(152)

#&*%$ Wertheim v. Chicoutimi Pulp [1911] A.C. 301, 307 (P.C.)

#&*&$ =; HARVEY MCGREGOR, MCGREGOR ON DAMAGES, 14-16 (18th ed. 2009

#&*'$ Ibid., at 189.
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Hadley v. Baxendale 1854

416

(153)

5

Anderson B.

such as may fairly

and reasonably be considered either as arising naturally, i.e. according to the usual course

of things, from such breach of contract itself

such as may be reasonably be supposed to have been in the contemplation of both parties,

at the time they made the contract, as the probable result of the breach of it

#&*($ 159 2011
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(154)

1

2

Victoria Laundary

1949 The Heron II 1967

The Achilleas 2008

(155)

not unlikely

The Achilleas

assumption of responsibility

The ~Achilleas�

2003 1 22

Achilleas 5 1 13,500

2003 9 12

#&*)$ Hadley v Baxendale 1854 9 Ex.341, 354-355.

#&**$ 1 HUGH BEALE, CHITTY ON CONTRACTS, 1660-1666 30th ed. 2010 .
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5 7 1 16,750

2004 5 2

2004 4 2 2004 4 20

4 30 5 2

4 21 1 39,500 4

6

2004 5 8

2

2

4 24 1

2 5 11

5 5 5 8

5 11

1 31,500

2004 11 18 191

11

1

8,000 1,364,584.37
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9

158,301.17

1,364,584.37

not unlikely

1

1

1
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(156)

(157)

reciprocal allocation of risks (158)

not unlikely

#&*+$ Transfield Shipping Inc v. Mercator Shipping Inc (The Achilleas )[2008] 2 Ll.L. Rep. 275.

#&*,$ MCGREGOR, supra note 151, at 210.

#&*-$ BEALE, supra note 155, at 1626.



- 62 -

(159)

Assessment of Damages

(160)

mitigation (161)

) ·µGë� O zfîòMFùfS³4ù� J

contract of carriage non

delivery delivery in damaged condition

(162)

�� �� ¶Yù� RL� normal measure

#&*.$ Ibid, p.1626.

#&+%$ remoteness of damage measure of damages

measure of damage

BEALE, supra note 155, at 1626, MCGREGOR,

supra note 151, at p.17

#&+&$ BEALE, supra note 155, at 1636-1637.

#&+'$

CMR
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1860

(163) Rodocanachi v. Milburn

1886

Rodocanachi v. Milburn (164)

Lord Esher

#&+($ MCGREGOR, supra note 151, at 1001.

19

POTHIER, supra note 94, at 22

#&+)$ Rodocanachi v. Milburn 1886 , 18 Q. B. D. 67 CA.
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the difference between the position of a plaintiff

Lien

Mayne on Damages
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(165)

430

(166)

normal measure

�prima facie�

�� �� ½efS consequential losses

loss of user profit loss of business profit

consequential losses Hadley v.

Baxendale

#&+*$ Ibid., at 77.

#&++$

POTHIER, supra note 94, at 22

POTHIER, supra note 94, at 22

ROBERT JOSEPH POTHIER, ATREATISE ON THE LAW OF OBLIGATIONS OR CONTRACTS, 90 William David Evans

Esq. trans. 1806
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remoteness of damage

The Heron II 1969

Lord Upjohn

consignor

(167)

(168)

430

�
 �� ñù)ù°�

the test of acting reasonably

(169) (170)

#&+,$ Czarnikow Ltd v Koufos (The Heron II) [1967]2 Ll.L.Rep. 457, 485.

#&+-$ MCGREGOR, supra note 151, at 1008.

#&+.$ BEALE, supra note 155, at 1645.

#&,%$ The Subro Valour [1995]1 Ll.L.Rep. 509.
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scope of protection
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The Heron II

#&,&$ MCGREGOR, supra note 151, at 1008.
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#&-&$ 180 348-349

#&-'$ 180 349

#&-($ 180 349-350



- 73 -

(184)

416 (185)
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#&-.$

1150 la
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(229) 2
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#''-$ Convention internationale pour l unification de certaines
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#''.$ Protocol to amend the international convention for the

unification of certain rules of law relating to bills of lading, signed at Brussels on 25th August 1924
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to the Limitation of the liability of owners of sea-going ships
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#'('$ 6 82
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(235)
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loss

consequential loss special damage
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MCGREGOR, supra note 151, at 24-25.
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b
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#'*'$ 7 346-347
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#'*+$ = 255 422

#'*,$ 255 514



- 106 -

580

580

32

c>?L�A?G?CH?�4 ?LNc 340

340 ca MI� CMN� >?L�

A?G?CH?� 4 ?LNa TO [hi[jp[d~

577

580

(258)

4 Vd

580

#'*-$ 11 240 241 234 246



- 107 -

580

580

12 2

416

416 2
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1924 1968

(259)

#'*.$ 4 5 b

The total amount recoverable shall be calculated by reference to the value of such goods at the place and time
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b 4 5

4 Rights and Immunities

5

a

c a

d a

IMF Special drawing right e

f a

g a

h

4 5 b

b a

a b a

b

4 5 b

at which the goods are discharged from the ship in accordance with the contract or should have been so
discharged.

The value of the goods shall be fixed according to the commodity exchange price, or if there be no such price,
according to the current market price, or if there be no commodity exchange price or current market price, by

reference to the normal value of goods of the same kind and quality.
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1967 12

(260)

40

1959

1963 26

1967 5 1

1968 2

2

(261) 4 5 b

#'+%$ 13
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#'+&$ 260 8
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2 4

4 5 f h

4 5 1

1

1 1

1

unit

CIM (262) CMR (263)

1

(264)

(265)

(266)

#'+'$ Convention Internationale Concernant le Transport des Marchandises par Chemins de Fer

#'+($ Convention Relative au Contrat de Transport International de Marchandises par Route

#'+)$ Proc s -Verbaux, Conf rence Diplomatique de Droit Maritime, Douzi me session(1e phase), Bruxelles, 679

1967 .

#'+*$ Ibid., at 79.

#'++$ Ibid., at 121-122.
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2

1 2

1

1

1 30

(267)

1

1

(268)

(269)

an absolute upper limit of liability

#'+,$ Ibid., at 694.

ibid., at 708-709

#'+-$ Ibid., at 718.

#'+.$ 30 40 Proc s

-Verbaux, Conf rence Diplomatique de Droit Maritime, Douzi me session(2e phase), Bruxelles, 116 1968

1 30 715 21,450,000 28,600,000
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Limitation (270)

4 5 b

 2 4576?K.C+2<L

4 5 b

(When, under the provisions of this

Convention the carrier and/or the ship is liable for any loss or damage to or in connection of

goods, the extent of such liability shall not exceed the value of such goods at the place and time

at which the goods are discharged or should have been discharged from the ship, and no

further damages shall be payable)

100,000

#',%$ Ibid., at 188-191.
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such goods �the total amount recoverable�

� shall be calculated by reference

to �

1968 2 21 6

(272)

b  IGJN?�L?H>O�>?M�LYOHCIHM�>?�F;� IGGCMMCIHc

1968 2 19

#',&$ Ibid., at 207-210.

#','$ Ibid., at 246-249.
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Hon. Sir Kenneth Diplock

�Top Limitation�

10,000 1 30

�Top Limitation�

200,000
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�the total

amount recoverable � �total�

�total�

 3 U9>X/8X'1GBV=Z/NAHM0/@W



- 115 -

4 5 b

6

Professeur Jean Van Ryn

(273)

6

�Top Limitation�

1 200,000

This means that the provision now is a pure provision of

calculation of damages and does no longer contain any limitation of liability.

#',($ Ibid., at 95.
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2 22 7

4 5

prima facie liability 90

2 3 2 4 5 b

(275)

 4 DE

4 5 b Top

limitation

a

#',)$ Ibid., at 97-98.

#',*$ Ibid., at 115.
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#',+$ 260 57
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2

2

(278)

4 5 b

 2       ù�M

however remote

(279) causation in fact

proximity

remoteness of damage

too remote proximity

#',,$ STEWART C. BOYD ET AL., SCRUTTON ON CHARTERPARTIES AND BILLS OF LADING, 408-409 21 ed. 2008

#',-$ United Nations Convention on the Carriage of goods by sea

#',.$ THOMAS GILBERT CARVER, CARRIAGE BY SEA, 1456 Raoul P Colinvaux ed., 13th ed. 1982
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Baxendale

naturally

in the course of ordinary things

1

2

measure of damages restitutio in integram

proximate damage in full

(280)

#'-%$ 1995

Cheshire and Fifoot remoteness of damages damage too remote remote

consequences measure of damages

damage damages

remoteness

assessment

1

28 remoteness assessment measure of damages
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(282)
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4 5 b
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4 5 b �the total amount

recoverable �

#'-&$ MCGREGOR, supra note 151, at 1001-1002.

#'-'$ NICHOLAS GASKELL, BILLS OF LADING: LAW AND CONTRACTS, 501 (2000).

#'-($ Satef-Huttenes Albertus S.p.A. v. Paloma Tercera Shipping Co. S.A. (The Pegase) [1981] 1 Ll.L.Rep. 175.



- 121 -

(284)

4 5 b

(285)

(286)

(287)

remoteness

4 5 b

#'-)$ WILLIAM TETLEY, MARINE CARGO CLAIM, 790 4th ed. 2008 .

#'-*$ Ibid., p.808.

#'-+$

STEPHEN GIRVIN, CARRIAGE OF GOODS BY SEA, 394 2007

#'-,$ HAKAN KARAN, THE CARRIER S LIABILITY UNDER INTERNATIONAL MARITIME CONVENTIONS, THE HAGUE,

HAGUE-VISBY, AND HAMBURG RULES, 263-264 2004 .
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CMR 23

(288) CMR23 1 2

(289) 4 5 b

CMR23 4

but no further damages shall be payable c) IMM�I@�JLI@CN�

comes within the prohibition at the end of art. 23(4)-"no further damages shall be payable"

(290) 4 5 b

CMR23 4

4 5 b

4 5 b

restitutio in integrum

The

#'--$ TETLEY, supra note 284, at 239.

#'-.$ CMR

the value of the goods at the place and time at which they were accepted for carriage

#'.%$ Buchanan and Co. Ltd. v. Babco Forwarding and Shipping (U.K.) Ltd. [1977] 1 Ll. L. Rep. 234, 238.
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4 5 b

prima

facie rules�

4 5 b

(291)
Anthony Diamond, Q.C.

4 5 b

calculated by reference to

(292)

Laiterie Dupont Morin Flechard v. Anangel Endeavour Cia. Nav.

#'.&$ Anthony Diamond, The Hague-Visby Rules, 248, in [1978] LLOYD'S MARITIME AND COMMERCIAL LAW

QUARTERLY, 225 1978 .

#'.'$ Ibid., p.248.
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EEC

EU EEC

EEC

EEC

4 5 b

EEC

4 5 b

�the total amount

recoverable�

(293)

4 5 b remoteness

#'.($ Laiterie Dupont Morin Flechard v. Anangel Endeavour Cia. Nav. (unreported, 17 March 1989), JULIAN COOKE

ET AL., VOYAGE CHARTERS, 1058 2007 .
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measure of damage
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The ~Subro Valour�

Subro Valour

1987 11 25

327.69 11 25

11 26 14 15 35 20

51

LOF

Lloyd s open form.

11 28 17 45

#'.)$ YVONNE BAATZ ET AL., THE ROTTERDAM RULES: APRACTICAL ANNOTATION, 60.03 2009 .
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FOB
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11 1
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too remote to recoverable

EEC EEC

it is reasonably foreseeable
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remotemess
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(296)
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4          *¿ù¬«

 1          (297)

#'.*$ The Subro Valour [1995] 1 Ll.L.Rep. 509.

#'.+$ GUENTER H. TREITEL & FRANCIS M.B. REYNOLDS, CARVER ON BILLS OF LADING, 631 2d ed. 2005 .

#'.,$ 1968 UNCTAD

UNCITRAL Working Group III

1978 1993
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UNCTAD 4
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CIF

(298)

UNCITRAL

over-all ceiling upon

carriers� liability
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(299)

5 1 2

(300)

4 5 b

#'.-$ UNCTAD REPORT, Bills of Lading,(TD/B/C.4/ISL/6/rev.1,1971), 47-48.

#'..$ Report of the Secretary-General, second report on responsibility of ocean carriers for cargo: bills of lading

(A/CN.9/76/Add.1, 1973), 170.

#(%%$ Report of the Secretary-General; third report on responsibility of ocean carriers for cargo: bills of lading

A/CN.9/88/Add.1, 1974 , 143.
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2.5

4 5 b

 2          

22

4 5 b

22 1 2

4 5 b a

any loss or damage to or in connection with the

goods 22

the compensation payable by the carrier for loss of

or damage to the goods in connection with goods

lIMM� I@� IL�>;G;A?� NI� AII>Mc

"in connection of the goods�

22 �in connection of the goods�
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(301)

22 3 1 2

1 2

22

(302)

12 2

Alexander von

Ziegler 22 1

forfeit compensation

(303)

22 3

1 2

c&H�=;M?�I@�FIMM�I@�IL�

#(%&$ Anthony Diamond, The Rotterdam Rules, 480, in [2009] LLOYD'S MARITIME AND COMMERCIAL LAW QUARTERLY,

445; Francesco Berlingieri, Revisiting the Rotterdam Rules, 604, in [2010] LLOYD'S MARITIME AND COMMERCIAL

LAW QUARTERLY, 583.

21 60 2.5

#(%'$ Diamond, supra note 301, at 482; Berlingieri, supra note 301, at 605. 61

18 22

13 2009 75

#(%($ Alexander von Ziegler, Compensation for Damage: The Rotterdam Rules Appraised, 54, in EUROPEAN JOURNAL

OF COMMERCIAL CONTRACT LAW, 51 2010 .
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damage to the goods, and save for in article 6.4 , the carrier

shall not be liable for payment of any compensation beyond what is provided for in articles

� �� �� �;H>�� �� �� c 22 1 2

�except when�

4 5 b

(304)

UNCITRAL consequential damage

value of goods

(305) an

absolute limit on the amount of damages recoverable

(306) �except

when�

(307)

4 5 b

22 3

22 1 2

#(%)$ A/CN.9/WG.III/WP.21, 31.

#(%*$ Report of Working Group III (Transport Law) on the work of its tenth session ,Vienna, 16-20 September 2002,

(A/CN.9/525), 20.

#(%+$ Ibid., at 20.

#(%,$ A/CN.9/WG.III/WP.32, 28-29.
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(308) 22 3

consequential damages

(309) an issue

of limitation of liability an issue of measure of damages

(310)

door to door CMR

received value

22 arrived value

(311)

(312)

#(%-$ remoteness

remoteness

Diamond, supra note 301, at 482.

#(%.$ MICHAEL F. STURLEY ET AL., THE ROTTERDAM RULES, 159 2010 .

#(&%$ Ibid., at 159.

#(&&$ Ibid., at 158.

#(&'$ Ibid., at 158.
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prima facie
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connection of goods� (313) 3

1 2

4 5 b

remoteness

measure of

damage

#(&($

1 Diamond, supra note 301, at 482; Berlingieri,

supra note 301, at 605
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4 5 b
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remoteness

(315)

416
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2

remoteness

2 W¼
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4 2

(317)

custodia

1000

(318)

force majeure.

errors of navigation negligent navigation

(319) erro .

negligent

#(&,$ COOKE ET AL, supra note 293, 85.127.

#(&-$ 71

#(&.$ TERENCE COGHLIN ET AL., TIME CHARTERS, 27.26 6th ed. 2008 .
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neglect in navigation 1946

16 error of navigation

(320) (321)

1893

Harter Act Association for the

Reform and Codification of the Law of Nations. International Law

Association (322)

2 1 3 3

(323) wilful misconduct

#('%$ 1946 16 The act of

God, enemies, fire, restraint of Princes, Rulers and People, and all dangers and accidents of the Seas, Rivers,

Machinery, Boilers and Steam Navigation, and errors of Navigation throughout this Charter Party, always

mutually excepted.

#('&$ The Satya Kailash C.A [1984]1 Ll.L.Rep. 588.

#(''$

73 3 1998

#('($ 144
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13 2

61 (324)

#(')$

260 80-81
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(325)

#('*$ 1998 430

Umfang des Ersatzes 1998 429

Wertersatz
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1884 /1995

23 16 1890/1996

4 50 1891/1995

3 49 1893/1995

: 1898

32 358 1899/2005

= = 3

119 1899/1998

= =

317 1900/2004

3 226 1904/2004

44 226 1911/2002

= 680 1911/2011

1 1911

1 1917

1923

1925

611 1928/2009

3 1928/1985

1931/1997

1937

1939

1953

II 2 1955/1988

1 6 1956

1958
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1958

= 1960

= 1964

= 1964

1969

1971

= 1973

= 1976

1979

3 1985

19 1985

1986

= 1988

2 1989

5 1990

1991

1992

1992

8 1992

2 1993

1994

IV

1997

= 1997

1998

1999

2001

2 2003

2003

2005
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2 2005

2 2006

II 1

2009

2010

6 2010

2010

10 2011

2011

2 2013
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5 1957

9 6 8 1957

=

1957

1959

1 2 73 1 3 1963

73 4 1963

1 ~ 3 416

80 6 81 2 1964 81 3 1965

1965

13 1968

98 1969

90 4 5 6 1972

19 1975

693 108 1979

150-154 1980

98 3 486 1981
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57 2 1982

22 1983

1984

= 4 1985

83 4

1986

124 5 6 1989

35 1991

35 1991

35 1991

36 1992

36 1992

1994

38 1 2 1996

1 1997

415 416 =

1998

46 2 3 4 2002

=

2003

= 2003

1681 2 82 1 2006

= 5 192 2008

2008

13 2009

53 2009

53 2010

=
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W.W.BUCKLAND,ATEXT-BOOKOF ROMANLAW 3d ed. 1963
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JULIAN COOKEETAL., VOYAGE CHARTERS 2007
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WILLIAMTETLEY, MARINE CARGO CLAIM 4thed. 2008

TERENCE COGHLIN ETAL.,TIME CHARTERS 6thed. 2008
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MICHAELF. STURLEYETAL.,THE ROTTERDAM RULES 2010
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